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To breed or to exhibit?: The Asian Elephants case and reasons for regulatory
failure — Margaret Allars

The Asian Elephants case is best known as a challenge in the Administrative Appeals
Tribunal to a decision to permit the importation of eight Asian elephants to be exhibited in
zoos in Australia. Without attempting to enter the issues of the merits as they were
determined by the Tribunal, such as the arrangements made by the zoos for the welfare of
these animals, this article addresses the adequacy of the regulatory framework for the issue
of such permits. It is argued that Pt 13A of the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) fails to make proper provision for compliance by Australia
with the Convention on International Trade in Endangered Species of Wild Fauna and
Flora. The central failure is a neglect of the purposes of the importer, a matter which is
highlighted by consideration of administrative law principles relating to improper
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Good faith in environmental alternative dispute resolution: When ‘‘any road” won’t
do — Kelly Casey

ADR is now recognised as a legitimate (and enforceable) alternative for parties who have
determined, contractually or otherwise, that courts are an inappropriate forum for the
determination of conflict. That said however the uniform application of a traditional
dispute resolution paradigm (incorporating an ADR framework), will not always be
appropriate in the context of environmental conflict, an area which requires if not
adherence, certainly reference to, environmental touchstones. It is argued that the
integration of a suitably amended construct of good faith is an appropriate vehicle for
remedying ADR’s inherent flaws. Both good faith and ADR are characterised by their
flexibility and inherent capacity for change. Good faith remains open to interpretation in
that it is a principle capable of operating in such a way as to promulgate eco-centric values
while retaining its salient characteristics as an obligation arising as between the parties. .... 346

Emissions trading, offsets and other mitigation options for the Australian coal
industry — Nicola Durrant

Recent years have seen a significant increase in environmental litigation against the
Australian coal industry, seeking to hold it responsible for the downstream impacts of the
use of Australian coal. The purpose of this paper is to consider the range of mitigation
options reasonably open to the coal industry and to analyse the key legal issues in
undertaking initiatives to acquire carbon credits, generate offsets and otherwise mitigate
coal-related greenhouse gas EMISSIONS. ........ccieiiiriiiiiriirieieeieie ettt 361
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Climate change, light-duty motor vehicles and the Stern Review: Environmental law
and policy measures to reduce passenger vehicle CO2 emissions — Owen Cordes-
Holland

In 2006, the Stern Review predicted dire consequences for the world’s economy unless
atmospheric greenhouse gases, responsible for climate change, are prevented from
reaching dangerous levels. The Review identified transport as one of the fastest growing
sources of global emissions and the motor vehicle sector, in particular, as a significant
contributor to this growth. This article argues that governments should adopt three broad
aims to guide their strategies to reduce carbon dioxide emissions from the passenger
vehicle sector: stimulating production of low-emission vehicles; encouraging consumers to
purchase low-emission vehicles; and reducing motor vehicle travel and ownership.
Drawing on the legislative and policy efforts of several jurisdictions worldwide, the
environmental laws and policies which can implement these aims are identified. This
article further explains how these measures can give effect to the key policies the Stern
Review argued are required to address climate change: carbon pricing; technology policy;
and the removal of barriers to behavioural change. In addition, it is suggested that
developing countries must attempt to “leapfrog” reliance on conventional vehicle
technology. The potential for the Kyoto Protocol’s Clean Development Mechanism to
assist this process is therefore briefly explored. .........ccccovviiriiieiiiniiieiieieieeee e,
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Environmental and Planning Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont,
NSW 2009 (courier) or by email to eplj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded
via the internet at http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please
confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing
address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number must be
included with the manuscript.

Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other references.
Excessive changes to the text cannot be accommodated.

This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to publication, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:
Case citation follows case name. Where a case is cited in the text, the citation should follow immediately
rather than as a footnote. Give at least two and preferably all available citations, the first listed being the
authorised reference.
Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other
company series (ie CCH, Butterworths); media neutral citation.“At” references should only refer to the best
available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66 ALJR 408; 107 ALR 1.
Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister
for Community Services [2002] NSWCA 247 at [19].
For international cases best references only should be included.
3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.
5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman
Syndrome and its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25-June 2002. Underline the URL and
include the date the document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.
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