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Smooth sailing for Australia’s automatic forfeiture of foreign fishing vessels ........169 

THE GENE TECHNOLOGY ACT 2000 (CTH) AND THE LICENSING OF 
AUSTRALIA’S FIRST GENETICALLY MODIFIED CROP: A CASE STUDY IN 
IGNORING RISKS TO BIODIVERSITY 

Sara Kiyork 
The Genetically Modified Organisms debate is set to reignite following the Gene 
Technology Regulator’s landmark approval for the first commercial release of genetically 
modified crops for human consumption. This article outlines the debate concerning the 
commercialisation of genetically modified crops in terms of its impact on the biological 
environment. In the face of this debate, this article discusses how the current regulation of 
genetically modified crops under the Gene Technology Act 2000 (Cth) fails to adequately 
address the risks to biodiversity posed by the commercialisation of GM crops. In 
particular, this article analyses how the current risk assessment and management 
methodology applied by the Gene Technology Regulator, in addition to the lack of public 
participation under the Act, fail to adequately address the risk of adverse and irreparable 
impacts on biodiversity posed by the release of genetically engineered crops. It is 
suggested that systematic reform to the Gene Technology Act 2000 (Cth) is required in 
order for the legislation to deal effectively with the management and regulation of 
genetically modified crops..............................................................................................174 
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UP THE CREEK: WHAT IS WRONG WITH THE DEFINITION OF A RIVER IN 
NEW SOUTH WALES? 

Mark Taylor and Robert Stokes 
The legal definition of a river or stream has been largely determined from a European 
perspective of what a river “should look like”. In New South Wales, the definition of a 
river or watercourse is codified in a range of legislative instruments. In most cases, the 
Rivers and Foreshores Improvement Act 1948 (NSW) and the partially implemented 
Water Management Act 2000 (NSW) provide the basis for legal decision-making. The 
Rivers and Foreshores Improvement Act 1948 implies that a bona fide river should have 
perennial and intermittent flow. However, it is well known that the Australian landscape 
is characterised by river systems that occupy the full range of discharge patterns from 
perennial to intermittent through to ephemeral. Thus, the Rivers and Foreshores 
Improvement Act 1948 defines a river in manner that is quite uncharacteristic for many 
smaller watercourses in New South Wales, as these are frequently ephemeral. 
Consequently, the difference between the legal definition and the true physical form of a 
“watercourse” has created numerous disputes that have had to be settled by the courts. 
This article discusses the legal definition of river, and a range of geomorphological 
descriptions and perceptions of what a river is. To highlight the differences between legal 
and geomorphological definitions, we discuss a recent legal dispute that arose with 
respect to the definition of a watercourse at Lumley Park Farm, Bungonia, New South 
Wales along with the Farm Dams Policy 1999 (NSW), which was relevant to the case.193 

CURRENT AUSTRALIAN POLICY ON MARINE WILDLIFE BYCATCH 

Sali Jayne Bache 
Bycatch occurs because fishing methods are not perfectly selective, and threaten the 
sustainability of the ecosystem and the fishery. The capture of undersized fish impacts 
negatively on the future catch, long-term viability of a fishery, and the incidental take of 
large non-target marine wildlife or fish has the potential to alter predator-prey 
relationships. Internationally, bycatch has been recognised as a major fisheries problem. 
However, the rates of bycatch mortality can often be reduced, sometimes dramatically, 
through the employment of alternate management measures or catch methods .............212 

THE RELOCATION OF FLYING FOX COLONIES IN QUEENSLAND 

Dominique Thiriet 
This article examines the practice of relocating flying foxes in Queensland under damage 

mitigation permits issued in accordance with the Nature Conservation Act 1992 (Qld). The 
author argues that relocation exercises are unjustified as they are mostly ineffective in achieving 
permanent movement of colonies. Instead such exercises result in stress and harm to the flying 
foxes and potentially interfere with their ecological roles. Flying fox relocations as they are 
commonly conducted in Queensland are inconsistent with ecological sustainability principles 
and appear to be driven by political decisions and media hype rather than by sound wildlife 
conservation principles.............................................................................................................231
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