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Threatened ecological communities can be listed on the Schedules of the Threatened
Species Conservation Act 1995. The concept of an ecological community is relatively
new in legislation, and is one that inherently embodies uncertainty. The definition of an
ecological community adopted by the legislation requires that “an assemblage of species”
and a “particular area” be specified. How these requirements have been met in the listing
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This article examines the right to know and community consultation in chemical
management in Australia in the context of the destruction of hexachlorobenzene at the
Orica industrial site in Botany, Sydney. The case study research explores the facilitation
of the environmentally sound destruction of possibly the world’s largest stockpile of HCB
while supporting environmental justice for local residents. It also discusses the crucial
factors common to toxic disputes, which must be addressed to reach a resolution. Part 1
of the article sets the framework for discussion of the case study while Part 2 deals with
the actual case, covering the background and initial public participation protocol through
to the Commission of Inquiry in 2002 and beyoNd............cccoeeeiiiiiininiiec e 264
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WHY THE ENVIRONMENTAL PROTECTION AND BIODIVERSITY
CONSERVATION ACT’S REFERRAL, ASSESSMENT AND APPROVAL PROCESS
IS FAILING TO ACHIEVE ITS ENVIRONMENTAL OBJECTIVES

Andrew Macintosh

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act)
constitutes an improvement on previous Commonwealth environmental law, particularly
the Environment Protection (Impact of Proposals) Act 1974 (Cth) and the Endangered
Species Protection Act 1992 (Cth). Among other things, it introduced a new
Commonwealth referral, assessment and approval process that is intended to provide
protection for the so called “matters of national environmental significance”, the
environment on Commonwealth land and the environment generally where the relevant
action is taken by the Commonwealth or a Commonwealth agency. This process is also
intended to promote the ecologically sustainable use of natural resources and the
conservation of biodiversity. However, after four years, there is mounting evidence that
the referral, assessment and approval process is failing to achieve its environmental
objectives. This article presents statistics on the operation of the referral, assessment and
approval process between 16 July 2000 and 30 September 2003 and analyses why this
process is failing to achieve its environmental objectives. The conclusion is reached that
dramatic changes are required in both the way the EPBC Act is being administered and
the structure of the referral, assessment and approval process if the objectives of this
Process are t0 DE realISEU. ........cviiiiiiiiiee e 288

ARE CRIMINAL PENALTIES THE MOST EFFECTIVE SANCTION FOR
OFFENCES UNDER PT V OF THE ENVIRONMENTAL PROTECTION ACT 1986
(WA)?

Angela Hartley

Part VV of the Environmental Protection Act 1986 (WA) imposes a range of criminal
penalties for actions resulting in pollution of the environment and breach of
administrative controls in Western Australia. It creates limited administrative penalties for
minor offences, however, the principal sanction remains prosecution for serious criminal
offences. Given the difficulties associated with securing criminal convictions, this article
examines the extent to which a comprehensive system of civil penalties, supplementing
the criminal penalties, may provide regulators with greater flexibility to impose more
effective sanctions on problem polluters. It is argued, based on the success of the United
States Environmental Protection Agency, that a comprehensive system of civil penalties
provides environmental regulators with the flexibility to impose sanctions that reflect the
cost of repairing damage caused to the environment and/or the benefit of noncompliance
with environmental legislation and it is suggested that Pt VV be amended to provide for a
comprehensive system of supplementary civil penalties. ..........c.ccooiviiiiriniincieies 312
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All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Environmental and Planning Law Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont,
NSW 2009 (courier) or by email to eplj@thomson.com.au, for forwarding to the Editor. Licence agreements can be
downloaded via the internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your
contribution via email, please confirm that you have printed, signed and mailed the licence agreement to the attention of the
Production Editor at the mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

e Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

o “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
o In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
o In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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