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SHIFTING SANDS: THE IMPLICATIONS OF CLIMATE CHANGE AND A CHANGING COASTLINE FOR PRIVATE INTERESTS AND PUBLIC AUTHORITIES IN RELATION TO WATERFRONT LAND

Zada Lipman and Robert Stokes

Australia’s coastline is in a continual state of change. The intervention of human processes, such as climate change and urbanisation, threaten to rapidly increase the rate at which the processes of accretion and erosion alter the continent’s seaward boundaries. A rapidly changing shoreline has serious implications for coastal landholders and public authorities. These implications are exacerbated by escalating land values and increasing development pressures on coastal property. This article examines the impact of climate change and urbanisation on waterfront property and the consequential risk of legal liability for public authorities. First, the article analyses the common law doctrine of accretion and its operation in New South Wales. A case study from Sydney’s northern coastline is used to illustrate that while private interests retain a general right to benefit from natural accretion to adjacent seaward land, this right has been significantly curtailed by recent statutory changes. The second part of the article analyses the common law doctrine of erosion. While private interests may benefit from accretion, correspondingly, private interests bear the cost of damage caused by erosion. This section concludes by examining the liability of a public authority in a series of three hypothetical situations of coastal erosion.
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the public rights to use the sea and rivers

Bernard Walrut

In two recent decisions of the Supreme Court of South Australia the public rights at common law to use the waters of the State were raised. This article discusses the public rights to use the sea and navigable rivers. The scope of the rights of navigation, fishing and some additional rights are examined. The public and private rights of fishing are distinguished and it is suggested that the rights of fishing in non-tidal navigable rivers may also be a public right in Australia. Some other rights including bathing, floating and the right to take seaweed and sand are also briefly described. Whatever may be the position in respect of the sea the seashore is clearly not free for the use of all. There are limited rights ancillary to the recognised rights to use the sea; those rights do not extend to using the foreshore for bathing. If the Crown is the owner of the solum of the territorial waters, which may be doubted, then the situation would appear to be the same as for inland tidal waters. Where, however, the Crown is not the owner of the solum, legislative restrictions aside, this article suggests there may be no reason to limit the use of the sea to the recognised rights.
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ambiguities in approaches to brothels: disorderly houses or commercial premises?

Penny Crofts

In 1995, the Disorderly Houses Amendment Act 1995 (NSW) abolished the common law offence of keeping a brothel, making brothels a legitimate commercial land use regulated under the Environmental Planning and Assessment Act 1979 (NSW). Councils were given the power to approve brothels, and to take action in the Land and Environment Court to close a disorderly brothel in response to complaints by nearby residents. This article explores whether or not the legislature has achieved the stated aim of treating brothels as legitimate commercial land use, through an analysis of local council policies in NSW and Land and Environment Court decisions regarding brothels. The central argument of this article is that while the reforms have gone some way toward treating brothels as legitimate commercial premises, the historical perception of brothels as inherently disorderly is sustained at local and State government levels and in some of the Land and Environment Court decisions.
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issues and opportunities for australia under the kyoto protocol

Trevor M Power

In recent times, Australia has come under fire from both international and domestic pressure groups for its negative stance on the Kyoto Protocol. Despite indications from the US that it will not ratify the Protocol in its current form, with the gains made at the Makarresh round of negotiations (COP 7), it is becoming increasingly likely that the Protocol will enter into force in the near future. Australia has cited the lack of developing country involvement, a negative US stance and the resulting domestic economic implications as the main reasons for its refusal to ratify. These arguments are not unfounded. Since Australia derives much of its export earnings from fossil fuel intensive industry and relies heavily on coal for the production of domestic energy needs, an Australian ratification in the absence of US and developing country participation would see it lose a vital competitive advantage in international markets and, at least in the short term, result in a substantial reduction in GNP. While acknowledging these concerns, this article analyses the issues and opportunities that arise for Australia as a result of the likely entry into force of the Kyoto Protocol. Specifically, the inclusion of carbon sinks and the emissions trading regime now provides Australia with opportunities to come close to, or even reach, its emissions target with a reduced economic cost.
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CASENOTE: MINISTER FOR THE ENVIRONMENT & HERITAGE V GREENTREE 

Chris McGrath

In Minister for the Environment & Heritage v Greentree [2003] FCA 857 (8 August 2003), Sackville J refused to dissolve an earlier interim injunction granted under s 475 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth) restraining several NSW wheat farmers from, amongst other matters, carrying out land clearing, ploughing or cropping activities (including the planting of seeds) affecting a Ramsar wetland known as the Gwydir Wetlands. This article provides an overview of the background to the case, the court’s decision and its significance. 
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