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—appointment of judges, 304
—characterisation of rule of evidence,
96,97
—civil liberties, protection of, 115
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—*Direction Principle’, 66—84, 89—94,
95-9
—formalism, 118
—implications of, 101, 102
—imprisonment for non-punitive
purposes, 101-14
—legislative interference in pending
cases, 61-94
—separation of judicial power, 636, 77,
78,101, 178
—structure of Constitution, 9
social values and attitudes, 10-12, 39
structural approach, 21
textual formalism, 246
textualist approach, 21
trade and commerce power, interpretation of,
268, 269
See also: CITIZENSHIP; LEGISLATIVE
INTERFERENCES IN PENDING CASES

CONTRACT LAW

assignment of contractual rights, book review,
171-3

contractual rights, extension of theft law to
include, 595

COPYRIGHT
See: INTELLECTUAL PROPERTY

CORPORATE COLLAPSES
See: CORPORATIONS LAW

CORPORATIONS LAW
company administrator, liability of, 483
Corporate and Markets Advisory Committee,
478
corporate collapses
—Ansett Airlines, 471, 476, 486, 496
—asset stripping, 491
—Cobar Mines, 471
—Enron, 472
—Grafton Meatworks, 471
—National Textiles, 471, 476
—~OQakdale Collieries, 471, 476
—WorldCom, 472

corporate restructures
—James Hardie, 478, 498
—Patrick Stevedores, 471, 484, 498
corporate veil
—lifting of, to impose liability on
directors, 470
—questioning of laws, 478
—shareholder protection, 470
creditors
—entitlement recovery, 480-504
—protection mechanisms, 474-7,
492-504
—standing to sue, 490, 499
criminal liability for directors’ fault, 503, 504
directors’ personal liability
—assessment of, 503
—Canadian legislation, 479
—deterrent effect, 479, 498, 504

—employee entitlements, 471, 484, 485,
489-92

—fiduciary duty, 484
—prosecutions, 503, 504
—subjective intention to prevent
recovery of entitlements, 485
—taxes, 471, 480, 481, 487-9
diversification, 474
employees
—deferred benefits accounts, 496
—industry trust funds, 496
—maximum priority proposal, 493
—National Insurance Scheme, 494, 495
—negotiated security arrangements, 496
—pooling or contribution orders, 497
—protection mechanisms, 476-8,
492-504
garnishee provisions, 482
General Employee Entitlements and
Redundancy Scheme, 470, 484, 486, 495, 498
Harmer Report (General Insolvency Inquiry),
496
insolvent trading, 485, 490, 491, 501, 502
Parliamentary Joint Committee on
Corporations and Financial Services, 492
priority of recovery rights
—reasons for, 471, 473-80
—unpaid employee entitlements, 483—6
—unpaid taxation liabilities, 4803
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separate legal entity, 470, 478
uncommercial transactions provisions, 485,
491

voidable transactions, 482

voluntary administration, 472, 499
winding up, priority of payments, 471

CRIMINAL LAW
‘accumulated wisdom’ of crime and
punishment, 636
admissions, exclusion for unfairness, 715-29
community attitudes towards offence, 621,
623,633
confessions, exclusion for unfairness, 715-29
corporate collapse, criminal liability for
directors’ fault, 503
criminal damage, 590
Criminal Law Revision Committee (UK)
(1966), 578
criminal trial as due process, 114
culpable driving causing death, impact on
family, 622, 623
domestic violence
—adversarial nature of prosecution,
457-9
—charge negotiation process, 451, 452
—criminalisation of, 439
—defences, 460, 461
—drug and alcohol abuse, 461
—guilty pleas, 458
—prosecution of, role of victim, 452
—provocation defence, 460, 461
—role of criminal law, 441-6
—sentencing, 464, 465

exclusion of confessions for unfairness,
715-29
fraud offences, 589-93
home invasion, 716
homicide, opinions of family victims, 615-37
homosexual intercourse with 8 year old, 358
imprisonment for non-punitive purposes,
103-14
joyriding, 579
larceny, 576, 577, 583-7, 612
murder

—domestic, 451

—home invasion, 716
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offences against police, 451
right to judicial determination of guilt, 83
Royal Commission on Criminal Law (UK)
(1834), 577
sentencing
—deterrent role, 623
—harm, reflection of, 631
—Ievel of punishment, 632
—objective seriousness of offence,
630-2
—proportionality doctrine, 621-3, 630
—purpose of punishment, 631
—victims statements, role of (NSW),
615-37
theft, use of offence to protect intangible
property, 575-614
unfairness, exclusion of confessions for, 715—
29
victim impact statement, role of, 615-37
See also: DOMESTIC VIOLENCE;
IMPRISONMENT; MALICIOUS PROSECUTION;
THEFT; VICTIM IMPACT STATEMENTS

CROWN
whether bound by statute, 16

DEFAMATION LAW

defence of qualified privilege, 121
freedom of political communication, effect on
development of, 20
Internet defamation
—enforcement of foreign order, 681, 682
—where is the place of the wrong, 542

DETENTION

See: IMMIGRATION DETENTION;
IMPRISONMENT; MENTAL HEALTH

DEVELOPING STATES
See: ECONOMY

DIXON, SIR OWEN
influence of, 5, 6, 127-30
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DOMESTIC VIOLENCE
arrest policies, 445
blame shifting by defendants, 459
legislation governing or affecting, 448, 455
minimisation of harm
—by defendants, 459-63
—by police, 447-53
murder, 451
obstacles to prosecution, 444, 454—6
protection orders
—breach of, 444, 448-50, 462
—conditions, 447
—increased use of, 444
—study of prosecutions for breach in
Queensland, 44665
victims
—pressure on victims and families in
prosecution, 4537
—role in prosecution, 452

See also: CRIMINAL LAW

DOWNING, REG

role in establishment of NSW Court of
Appeal, 187, 190, 197, 198

DRUGS

abuse of, domestic violence, 461, 462
exclusion of evidence, 73-84

ECONOMIC DISMISSAL
alternative positions, obligation to find, 529
Freedom to Fire Report, 507, 521-34
genuine operational reasons
—abuse, potential for, 529-32
—AIRC approach, 522-34
—broad approach, 524-8
—constraints on, 532—4
—extent of employer reliance on,
521,522
—financial imperative, 526
—‘logical response’ test, 522
—numbers of cases, 526
—restructuring, acceptable causes, 527
—under 1993 legislation, 510

—under 1996 legislation, 512
—under Work Choices, 507, 516-34

historical development of legislation, 509-13
Howard government reforms, 511-13
procedural fairness obligations, 511, 512, 528,
529
‘redundancy’, traditional test, 526
Rudd government reforms 2009, 535
severance pay, 521
small business exemption, 513, 516
sound, defensible or well founded termination,
510
‘valid reason’, 510, 512
Victorian Office of the Workplace Rights
Advocate, research, 507
Work Choices
—100 employees exclusion, 515
—AIRC power to reinstate, 516
—exclusions, broadening of, 514
—general operational reasons exclusion,
51622
—potential for contrived business
restructures, 520
—State jurisdiction, ousting of, 514
—unfair dismissal scheme under, 513-16

ECONOMY

developing states, attitude towards
competition rules, 221

Financial Stability Forum, 388

world shift towards market driven political
economy, 209

See also: AUSTRALIAN ECONOMY; GLOBAL
COMPETITION RULES

ELSE-MITCHELL, RAE

role in establishment of NSW Court of
Appeal, 199, 201-4

EMPLOYEE ENTITLEMENTS

ACTU, estimation of unpaid entitlements, 476
proposed solution to protect entitlements,
498-504

protection of in corporate failure, 470-505
See also: CORPORATIONS LAW; ECONOMIC
DISMISSAL
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ENFORCEMENT OF FOREIGN
JUDGMENTS

evidence of debt, 663

general requirements for enforcement, 665,
666

international jurisdiction test, 680
non-monetary judgments

—availability of remedy in local court,
689

—~Canadian developments, 675
—defamation on Internet, 681
—defences to enforcement, 687-9
—electronic commerce, 664
—expansion of enforcement, 675
—foreign court, role of, 689
—intellectual property remedy, 664, 675
—judicial resources issue, 678, 679
—limits to enforcement, 685-9
—Ilink to local forum, 686
—Mareva orders, 664, 683, 684, 690

—modern technology, need to adapt to,
679

—modification by court, 685

—New Zealand judgments, enforcement
of, 667

—practical issues with enforcement,
685-9

—remedies, importance of, 664, 683
—requirements for enforcement, 685-7
—rule against, 663, 666—8
—territorial sovereignty issue, 6768
—trademark violation, 675
—trans-boundary environmental harm,
664
policies against enforcement
—contrary to domestic forum’s public
policy, 674, 687
—distrust, 672
—fraud allegations, 674
—natural justice, breach of, 674
—territorial sovereignty, 673, 676-8
policies underlying enforcement
—abuse of process, 671, 683, 684
—comity, 669

—efficient use of judicial resources, 671,
683

—fairness to plaintiff, 672
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—non-monetary orders, application to,
675-89

—promoting international trade, 670
—reciprocity and retaliation, 669
real and substantial connection test, 680

technology, need to adapt rules, 679, 683
See also: CONFLICT OF LAWS

ENGLISH LAW, RECEPTION ABROAD

book review, 371

EQUITABLE ESTOPPEL
See: ESTOPPEL

EQUITY

equitable liens, 610

equitable rights, whether property rights for
theft legislation, 603—10

trusts, 603—9

See also: TRUSTS

ESTOPPEL

as general principle of international law, 425
remedies for unsuccessful tenderers for
government contracts, 428

EUROPEAN ECONOMIC COMMUNITY

competition rules, 210
See also: GLOBAL COMPETITION RULES

EVATT, DR HV

appointment as Chief Justice of NSW
Supreme Court, 180, 187, 190

EVIDENCE

characterisation of rule of evidence, 96, 97
exclusion for illegal conduct of officers,
73-84
exclusion for not being recorded on tape, 716
exclusion for unfairness to defendant (Lee
discretion)
—admissions obtained covertly, 715-17
—construction in context of Act as a
whole, 723-5, 728
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—factors relevant to unfairness, 728

—incorrect assumptions of accused,
720-3

—interaction with other provisions, 723,
728

—police behaviour, 727, 728
—reliability of evidence, 720
—right not to speak, 723, 725, 726
—safety net nature of provision, 724

—standard of review required under
provision, 727

—touchstones of unfairness, 719, 727

legislation addressing barriers to prosecution
for domestic violence, 455

EXECUTIVE POWER

patent grants, 692—701

work by Professor George Winterton, 569
See also: CONSTITUTIONAL LAW

FEDERAL JURISDICTION

definition of, 127-30
See also: CONSTITUTIONAL LAW

FEDERALISM
See: CONSTITUTIONAL LAW

FOREIGN JUDGMENTS
See: ENFORCEMENT OF FOREIGN JUDGMENTS

FOREIGN STATE IMMUNITY

‘cloak of State immunity’, 559-61
Convention right limited by domestic law, 553
doctrine of, 551, 552

immunity of State agents, 558, 559

immunity of the State, 553-8

immunity ratione personae and immunity
ratione materiae, 554—62

Pinochet cases, 561

prima facie immunity, 553

torture by State officials, 55264

FREE TRADE AGREEMENT

See: AUSTRALIA-US FREE TRADE
AGREEMENT

GALANTER, MARC

exploration of legal pluralism, 393

GENDER

judicial appointment of women, 155-7
transsexual, marriage of, 42
See also: Same-sex Marriage

GENUINE OPERATIONAL REASONS
See: ECONOMIC DISMISSAL

GERMANY
federalism, 261

GLOBAL COMPETITION RULES
European Union, preference for, 211
export cartels

—Tlack of consensus as major obstacle to
tackling, 225

—nature of problem for trade, 222, 223
—significance of problem, 223-5
—who should judge, 225

export dumping
—case for competition rules, 227

—case for replacing current rules, 229,
230

—predatory pricing, 227
—remedies, 226, 228, 229
‘hard core cartels’, 230-7
history of international competition rules,
210-12
international agenda, 211
international cartels
—case for global agreement, 2347
—harmful effects, 231-4
—nature of problem, 230
—prosecutions for, 232
international mergers

—case for international agreement, 242,
243

—failure of state-based regulation, 238,
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239
—nature of issues, 237, 238
—need for international rules, 237, 238,
242
jurisdictional rule, possibility of, 243
monopolistic conduct
—case for international agreement,
242,243
—failure of state-based regulation,
239-41
—LKorean Fair Trade Commission,
remedies, 240, 241
—Microsoft cases, 240, 241
—nature of issues, 237, 238, 242
—need for international rules, 237, 238

private import barriers
—adequacy of existing disciplines, 218
—developing states, attitude of, 221, 222
—GATT, benefits of, 215
—impact on trade, 215, 216
—significance of, 216
—WTO as oversight body, 219-21

reasons in favour of global agreement, 212
United States, avoidance of agreement, 211
World Trade Organisation, 211

GLOBALISATION

effect on attitude of mind of Mason High
Court, 10, 11

enforcement of foreign judgments,
developments in law, 664

Financial Stability Forum, 388

legal pluralism, effect on, 386-90
tension between conflicting national
economic policies, 210

See also: GLOBAL COMPETITION RULES

GOVERNMENT PROCUREMENT

Chief Executive Instructions, 415
Commonwealth Government Procurement
Guidelines

—Mandatory Procurement Procedures,
413

compliance with Australia-US Free Trade
Agreement, 412-16

definition, 418

fair trading legislation, 427
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NSW rules and policies, 413
policy-based regulation, 415
Queensland
—assessment of procurement
obligations, 415

—State Purchasing Policy, 413
tender contracts under Australia-US Free
Trade Agreement

—procedures, 419, 426

—process contract, 426

—remedies for unsuccessful tenderer,
426-34

—suspension of, 415, 421, 423

trade practices legislation, 427
See also: AUSTRALIA-US FREE TRADE
AGREEMENT

GRESSON, JUSTICE KENNETH

President of NZ Court of Appeal, visit to
Australia, 187

role in establishment of NSW Court of
Appeal, 192-7

GRIFFITH, SAMUEL

interpretation of Constitution, 266, 271, 272
preservation of States, 265

GRIFFITHS, JOHN
approach to defining ‘legal pluralism’, 392-6

HART, HLA
approach to defining ‘law’, 392

HEFFRON, PREMIER

role in establishment of NSW Court of
Appeal, 194

HERBERT, AP

‘Uncommon Law’, 245

HERRON, CHIEF JUSTICE
establishment in office, 190-2
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role in establishment of NSW Court of
Appeal, 195, 204

HIGH COURT
appeals from NSW Court of Appeal, 1993,
194, 197
appointment of judges
—Canadian process, 166
—gender imbalance, 163
—models for reform, 1669
—need for reform, 163
—process of appointment, 164—6
—retirement age, 164
—Tasmanian reform, 167
—United Kingdom process, 166
Brennan Court, 9, 14, 17, 20, 21, 25
early interpretive principles, 266, 267
Gleeson Court, 9, 12, 15,17, 21-5
maintenance of integrity of its own principles,
73-81
Mason Court, 5-26
non-constitutional decisions of, 15, 16
radical decisions of, 12-17
smaller States, call for more judges, 290
See also: CONSTITUTIONAL LAW

HOEBEL, ADAMSON
approach to defining ‘law’, 392

HOLMES, JUSTICE

role in establishment of NSW Court of
Appeal, 202

HOMOSEXUALITY
See: SAME-SEX MARRIAGE

HUDSON, BARBARA
principles of justice, 440, 441, 4668

HUMAN LIFE
value of
—universality, 616, 619, 621

—victim impact statements,
consideration of, 616, 622, 635

HUMAN RIGHTS

invocation of norms in pluralistic legal
context, 387

rights in mental health context, 331, 33447
torture, foreign State immunity for, 551-64
See also: MENTAL HEALTH

ILLEGAL IMMIGRANTS
detention of, 112, 117

IMMIGRATION DETENTION

constitutional validity, 112

due process, lack of, 112

exception to requirement that only a judge can
imprison, 117

IMPERIAL LAW

control over colonial legislatures, 126
Imperial constitutional law, continuity of
124-7

IMPRISONMENT

due process
—criminal trial as, 114
—exceptions, 117
—requirement for, 105

health of prisoners, 110

judicial function, 116, 117

non-punitive, 103—14

protective purpose, 107, 336
re-imprisonment after sentence served, 103—5
voting, disqualification from, 139

See also: CRIMINAL LAW; MENTAL HEALTH;
IMMIGRATION DETENTION

INDIGENOUS PEOPLE
See: ABORIGINAL PEOPLE

INDUSTRIAL LAW

deregistration of Builders Labourer’s
Federation, 71-3

employee protection, reduction under Work
Choices, 520, 529-32
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harsh, unjust or unreasonable dismissal, 509,
512
proposed solution to protect employee
entitlements, 498-504
Rudd government reforms, 535, 536
severance pay, 521
unfair dismissal

—genuine operational reasons, 507

—XKeating government legislation, 507,
509

Work Choices, 257, 258, 273, 276, 279-87,

506, 507, 513-34
See also: ECONOMIC DISMISSAL

INSOLVENCY
See: CORPORATIONS LAW

INSURANCE

who may sue on policy at common law, 15

INTANGIBLE PROPERTY

cheques and tickets, 594

contractual rights, 595

equitable interests, 603—10

inclusion in general offence of theft, 578
intellectual property, 580, 598-603, 640
liens, 610

money and debts, 589-94

services, 597

transferable export quota, 610

trust interests, 603—9

virtual property of online worlds, 640, 646,
655, 661

See also: THEFT

INTELLECTUAL PROPERTY

application of law of theft to intangible
property, 580, 598-603
breeders rights to plant varieties, 602
copyright
—Australia-US Free Trade Agreement,
601
—civil and criminal penalties for
infringement, 601, 602
—digital designs of virtual property in
online worlds, 640
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—nature of rights, 598, 599
—performance and broadcasting rights,
600
exclusion from theft laws, 603
patent decisions
—abolition in the Netherlands, 694

—administrative law, application of, 701,
706-14

—counterclaim to infringement action,
697

—decisions made in challenge process,
697-701

—decisions made in grant process, 695,
696

—economic reasons for patent system,
694

—examination procedure, 696
—fraud, review procedures, 698
—history of patent system, 693
—infringement, standing to sue, 692
—‘inventive step’, 696
—IP Australia, 695
—*‘novelty’, 696
—opposition procedure, 699-701
—purpose of patent system, 694
—review of decisions, 691, 695-701
—revocation, 697, 698
—term, 692
remedy, enforcement of in foreign court, 664
trademark violation, whether foreign court can
enforce orders, 67582
See also: ADMINISTRATIVE LAW

INTERNATIONAL COMPETITION RULES
See: GLOBAL COMPETITION RULES

INTERNATIONAL LAW

Committee Against Torture, 556

Convention right limited by domestic law, 553
estoppel as general principle of international
law, 425

foreign State immunity, 551-64

hierarchy of norms, 5568

individual, growing importance of, 563

ius cogens, 554—63

legitimate expectation founded on ratification
of treaty, 15
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constitutional entitlements, 177, 178
diversity, value of, 300, 301
judicial appointment

new lex mercatoria, 388
Pinochet cases, 561

side letters, relevance, 431
torture, 551-64 —accountability and audit through
universal criminal jurisdiction, 555, 561 transparency, 302—4, 326, 327
universal jurisdiction, 555, 556 —advertising, 315

workers’ rights, 508

See also: AUSTRALIA-US FREE TRADE
AGREEMENT; GLOBAL COMPETITION RULES;

—applications, 316
—assessing candidates, 319, 320
—attributes of a good judge, 159

TREATIES —Canadian model, 306
—confidentiality, need to preserve, 304
INTERNET —constitutional limits, 304

copyright of designs, 640 —consultation, 316-19

defamation —diversity, 314, 315

—enforcement of foreign order, 681, 682 —England and Wales, 295, 30711, 315,

—place of the wrong, 542

Linden Dollars, 640
Second Life, 640, 655, 658

317,320
—fundamental points, 155
—High Court reform, 163-9

virtual land, applicability of property law, —how to choose best candidates, 160,
639-41, 646, 655, 658, 661 161

—Judicial Appointments Commission,

309, 317, 322-6

INTERPRETATION —merit, requirement of, 156, 160,297-9,
bill of rights, 254, 255 313,314
construe document as a whole, 271-3 —need for reform, 295, 309-27
distinction between a statute and a — New Zealand model, 306
constitution, 252, 253 —political nature, 180
early interpretive principles of High Court,
266
legalism, 6, 7, 10
literalism, 251-7
methods of constitutional interpretation, 7-26,
251-7,291-3 —recommending names, preferred
purposive approach, 251 process, 321, 322
treaties, 424, 435 —representation to avoid alienation, 160
—Scottish system, 301, 310
—secretariat, proposed, 326

—practical considerations, 305

—principles which should guide,
297-305

—proposed model, 312-27

See also: CONSTITUTIONAL LAW

—smaller States, call for more judges,
290

—South African model, 305
—States, 305, 312

—United States model, 305
JAPAN —women, 155-7, 163-9, 300

JACOBS, JUSTICE KENNETH

appointment to NSW Court of Appeal and
High Court, 203

judicial competence, need to retain, 295
judicial independence, value of, 161, 177, 295,
299, 300

JUDGES judicial supersession

post-war competition rules, 210

common law rules governing judicial
disqualification, 122

—displacement of seniority, 179, 182
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—India, in, 178

—International Bar Association’s
standards, 205

—International Commission of Jurists’
statement, 205

—New South Wales Court of Appeal,
177-207

—precedent for in NSW, 204

—United Nations limits upon, 205, 206

remuneration, 177

retirement age, 198

society, reflection of, 296

See also: HIGH COURT; NEW SOUTH WALES
COURT OF APPEAL

JUDICIAL POWER

Chapter 111 courts, exercise by, 102
characterisation of, 116

definition of, 63

deprivation of liberty, as judicial function, 116
‘Direction Principle’, 6689

imprisonment for non-punitive purposes, 103
independence of exercise of, 63, 64
legislative usurpations of judicial power, 61,
78

maintenance of integrity of court’s principles,
73-81, 84, 98, 102

State Parliaments, exercise of, 117

See also: CONSTITUTIONAL LAW;
LEGISLATIVE INTERFERENCES IN PENDING
CASES

JUDICIAL SUPERSESSION
See: JUDGES

JURY TRIALS

termination of in road accidents, 179

LAW

definition of for purposes of ‘legal pluralism’,
376, 390-6
primary and secondary rules, notion, 392

LEGAL PLURALISM
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See: PLURALISM

LEGISLATIVE INTERFERENCES IN
PENDING CASES

ad hominem legislation, 68, 71, 75, 1035,
118

compensation for confiscated property during
American Civil War, 69-71

deregistration of Builders Labourer’s
Federation, 71-3

‘Direction Principle’, 66-89

exclusion of evidence, 73-84

politically sensitive cases, 62
retrospective increase in punishment
following coup, 67-9

retrospectivity, 67-71, 76

separation of judicial power, 63
specificity, 70

United States, 62, 84-90

LIFE
See: HUMAN LIFE

MCCAW, KENNETH, ATTORNEY -
GENERAL

role in establishment of NSW Court of
Appeal, 194-6, 199-203

MAGUIRE, JUSTICE HUGH

role in establishment of NSW Court of
Appeal, 199

MAHER, RS, SPEAKER
political scandal, 194

MALICIOUS PROSECUTION

‘a case fit to be tried’, 363

elements of the tort, 357, 358

High Court proceedings, 362—9

out of court admissions, 367

reasonable and proper cause, 358, 360-3, 367
sufficiency of material before prosecutor, 365
test for malice, 358, 360, 365, 366

third party statements, 364
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MALINOWSKI, BRONISLAW
approach to defining ‘law’, 391

MAREVA ORDER
enforcement of, 664, 683, 684

MARRIAGE

Canada, in, 40, 41

history and meaning, 28, 29, 40, 43, 51
recognition of overseas marriage, 38, 42
United States, in, 29-37

See also: SAME-SEX MARRIAGE

MASON, SIR ANTHONY

appointment to NSW Court of Appeal, 203
contribution to Australian Constitutional Law,
5-7

See also: CONSTITUTIONAL LAW

MEDICAL LAW

property rights, whether existing
—dead body, no property in, 643
—donated material, 644, 645

—human in vitro embryos, 640, 642, 643,
653, 655-8, 661

—human tissue stored outside the body,
640, 643-645, 653, 655-8, 661

—sperm, 644
thalidomide cases, 547

See also: HUMAN LIFE; MENTAL HEALTH;
PROPERTY LAW

MENTAL HEALTH

adult guardianship laws, 336

community treatment orders
—anorexia cases, 351
—bi-polar disorder, 34850
—bulimia, 349
—de-institutionalisation of mental

patients, 329

—gambling, 350, 351
—guardianship order, 352
—*‘least restrictive option’, 350, 351
—obsessive compulsive disorder, 351

XXXVii

—options for Tribunal, 347-53
—power of Tribunal to order, 335
—protection of human rights, 336-40

—Protective Commissioner to protect
financial assets, 351

—Public Advocate, role of, 353
—referral and assessment, 339
—review procedures, 340, 341, 349
de-institutionalisation of mental patients, 329
detention of mentally ill, 117, 330, 336
institutional litigation, 334, 335, 344
legislation, objectives, 345
Mental Health Tribunal processes

—additional treatment, regulation of,
342,343

—clinical decision making, division
between, 323

—considerations, 333

—England and Wales hearings, 332

—external review function, 330

—hearing, 332

—interventions into provision of
services, 356

—legislation, 333, 336, 345-7
—overview of functions, 332—4
—powers, 335, 347

—review procedures, 340, 341, 346

—rights, realisation and assertion of,
333-5, 356

—treatment outcomes, 3324
National Mental Health Policy 1992, 330
psychiatric care, legal regulation of, 329
rights, tribunal and judicial recognition of

—Dbarriers to achievement, 3457

—Canada, 336-8, 341, 342

—consent, 356

—Eisenberg and Yeazell, research, 334,
335

—freedom from arbitrary detention,
337-40, 347, 356

—institutional litigation generally, 334

—right to receive care, 3435

—right to refuse treatment, 341-3

—United States, 335-338, 341-3

Victorian Mental Health Review Board,
345,354
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MERRY, SARAH ENGLE

exploration of legal pluralism, 393

MIGRATION LAW

asylum seekers, 62, 91

‘education test’, 141

global movement of people, effect on legal
pluralism, 388

white Australia policy, 144, 145

MOFFIT, JUSTICE AR
appointment to NSW Court of Appeal, 203

MONEY
See: INTANGIBLE PROPERTY

MOORE, SALLY FALK

exploration of legal pluralism, 394-6

NATIVE TITLE

accommodation within common law, 124
survival over Crown title, High Court
decision, 15
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