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Aboriginal law, rights and justice

cabinet rejects Referendum Council recommendation, 345

claimed land lawfully occupied (NSW), 86

Constitutional recognition of Aboriginal and Torres Strait Island people
First Nations Constitutional Convention (Uluru 2017), 179

detention of children
UN criticism, 179

incarceration rate
ALRC inquiry, 87

Indigenous-settler federalism, 118—137
conclusion, 137
constitutionally recognising Indigenous peoplehood through federalism, 124—128
federalism between settler & Indigenous traditions, 134-137
Indigenous parliamentary representation, 128-130
Indigenous States & Territories, 132—134
rise & constitutional challenge of Indigenous peoplehood, 120-124
treaties, 130-132

invasion by Europeans (Qld), 87

languages (NSW), 345

racial discrimination
Queensland Police Service, 91

stolen generation reparation scheme (NSW), 268

UN concern over lack of improvement in rights, 345-346

voice to Parliament, 268

Administrative law
New Zealand — see Judicial review

Apologies
charity workers ejected from Nauru, 89

Appeals
sentencing discretions, 2324

Asylum seekers — see Migration law

Australian Law Reform Commission
family law system review, 348

Banking
tribunal, 92-93

Bill of Rights (NZ)
criminal procedure, 219-235
declaration of inconsistency remedy for breach, 273
elections, 103—-108
wearing of hairpiece exercise of freedom of expression, 185

Charities
workers ejected from Nauru
compensation & apology, 89

Citizenship
dual national stripped of, 89
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Citizenship — continued
elections, 270

Commerce — see also Inter-State Commission
international, 31-33

Compensation
charity workers ejected from Nauru, 89

Constitution (Cth)
Aboriginal and Torres Strait Islander people — see Aboriginal law, rights and justice
deliberative democracy — see Deliberative democracy
Indigenous recognition — see Aboriginal law, rights and justice
Inter-State Commission — see Inter-State Commission

Constitution (NZ)
judicial enforcement of reserved provisions, 289-292

Corruption
abolition of anti-corruption taskforce (PNG), 92

Council of Australian Governments
anti-terrorism measures, 347
performance reporting, 271

Counsel
attitudes to international law, 33-34

Counter-terrorism — see Terrorism

Courts
apologies & retractions by Ministers, 271-272
High Court appointments, 90

Criminal law
online streaming of hearings (Vic), 183-184
procedure (NZ & Vic human rights charters), 219-235
comparative salience, 222-224
conclusion, 235
explanation of dissimilarity, 224-235

Crown — see Litigation

Delegation
exemption of legislation from “sunsetting”, 346
explanatory statements for spending regulations, 180-181
rule against subdelegation of legislative power, 3—7
comments, 7
recent legislative developments, 6—7
Stuart v O’Connor, 3—6

Deliberative democracy
constitutional value, 41-60
framers’ discussions & political parties, 52—59
framers’ intention, 41-44
legal history, 59-60
self-interest, 47-52, 54-56
theory, 44-47
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Democracy
deliberative — see Deliberative democracy

Dispute resolution
international, 34-37

Economics
horizontal fiscal equalisation, 349

Elections

authorisation requirements (Cth), 88—89
dual citizens, 270, 346
New Zealand, 88, 347

broadcast media, 103—108
nomination fees (PNG), 94
prisoner voting (NZ), 289-292, 349
Senate voting rules,

Day’s challenge, 90

Executive
Home Affairs Ministry, 271
power, 236247
British conception, 242-246
Commonwealth, 236-242
non-statutory, 246247, 333-344
capacities of the Crown, 335-339
conclusions, 343-344
market pricing & delivery, 339-343
questions, 247
public interest — see Public interest

Family law — see also Marriage
ALRC review, 348

Fraud
scope of, 350-351

Freedom of information
offshore detention documents, 94

Freedom of speech
protest laws (Tas), 348-349

Freedoms
rule of law, 109-117

High Court
appointments, 90

Human rights — see also Political communication
Australia elected to Human Rights Council, 345
Charter of Human Rights & Responsibilities (Vic)

criminal procedure, 219-235
depriving sex offenders of passports, 273

(2017) 28 PLR 375

377



Index

Human rights — continued
New Zealand — see Bill of Rights (NZ)
private companies’ compliance with obligations, 269

Immigration — see Citizenship; Migration law

Indigenous people
Australia — see Aboriginal law, rights and justice

International law
Commonwealth power not limited by domestic law of another country, 351-352
Convention Against Torture
Optional Protocol, 87
influence on Australian law, 25-40
attitudes of judges & counsel, 33-34
Commonwealth exposing States & Territories to claims, 37
historical context (federation), 26-28
international claims repackaged domestically, 37-39
international commerce, 31-33
international dispute resolution, 34-37
legal training & practices, 40
renvoi, 39—40
treaty making & implementation, 28-31
Timor Sea dispute
agreement, 345
termination of treaty on maritime arrangements, 87

Inter-State Commission
regulation of trade & commerce, 205-218
aftermath, 216-218
constitutional structure, 206—-209
legislative rise & constitutional fall, 213-216
New Protection, 209-213

Judicial officers
attitudes to international law, 33-34

Judicial power
mandatory examination not contrary to separation of powers, 90
masking of values, 138-157
conclusion, 156-157
guideposts: established principles, 139—-140
historical analogy & double function provisions, 140—145
masking judicial power values, 146-156

Judicial review
abolition of anti-corruption taskforce (PNG), 92
decision limiting contact with Centrelink, 273-274
entrenched minimum provision, 282-288
reasonableness, 21-23
registrar’s power to dismiss application, 274
scope of fraud, 350351
variable intensity (NZ), 310-333
conclusion, 331-332
continuation of Cooke approach, 320-321
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Cooke approach, 311-320
Wolf case, 317-320
Wolf’s legacy, 321-331

Jury
State law on majority verdicts applies in federal jurisdiction, 272

Land
fiduciary duty to reserve land (NZ), 182—183

Legal education
international law, 40

Legal professional misconduct
implied freedom of political communication, 91

Legislation
incorporation by reference, 277281

Litigation
Crown as model litigant (NZ), 61-85
articulation by Crown lawyers, 63—65
conclusion, 8485
current position, 65-71
meaning of “model litigant”, 61-63
sources for imposing obligation, 71-84

Local government
amalgamation of councils (NSW), 94, 352

Marriage
same-sex marriage
parliamentary vote preceded by postal vote, 270
postal plebiscite valid, 347-348

Migration law
asylum seekers & refugees
lifetime visa ban, 186
Manus Island class action, 271
Nauru Refugee Status Review Tribunal, 349-350
offshore detention contracting, 89-90
bridging visa cancellations, 93
detention of unlawful non-citizens brought temporarily to Australia from regional processing country, 183
mandatory visa cancellations, 93
offshore detention
access to documents, 94
UN Special Rapporteur, 269
offshore processing centres
rates of harm, 183
protection of confidential information, 350
public interest — see Public interest
purported non-private clause decisions, 350
risk assessment & character cancellation power, 158—178
character cancellation power, 159-163

(2017) 28 PLR 375 379



Index

Migration law — continued
risk assessment & character cancellation power — continued
conclusion, 178
more rigorous risk assessment, 166—178
risk assessment, 163—-166

Military service
regulation allowing termination
implied freedom of political communication, 184—-185
Mining
leases invalid, 351
Mistake
fact (NZ), 248-267
appellate authority, 264-266
conclusion, 266269
mistaken claims, 255-260
Ririnui, 260-264
types of factual error, 249-255

Model litigant — see Litigation

National interest
public interest and, 297-304

Native title
agreements, 86—87
claimed land lawfully occupied (NSW), 86
invasion by Europeans (Qld), 87
right to control access to land, 268

Nauru
charity workers ejected
compensation & apology, 89
refugee tribunal, 349-350

New South Wales
Aboriginal people — see Aboriginal law, rights and justice
local government
amalgamation of councils, 94, 352
native title
claimed land lawfully occupied, 86
procedural fairness
failure to advise litigant of change to court fees, 351
stolen generation reparation scheme, 268
tribunal unable to determine matters between residents of two States, 91

New Zealand
Bill of Rights — see Bill of Rights (NZ)
Constitution
judicial enforcement of reserved provisions, 289-292
elections, 88, 347
broadcast media, 103—108
judicial review — see Judicial review
land
fiduciary duty to reserve, 182—183
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mistake of fact — see Mistake
model litigant — see Litigation
river recognised as legal person, 179

Nuclear waste
South Australia, 86

Ombudsman
appointment (Cth), 187
misuse of parliamentary entitlements (Vic), 93

Papua New Guinea
abolition of anti-corruption taskforce, 92
election nomination fees, 94

Parliament — see also Senate
dual citizenship of members, 270, 346
Indigenous voice, 268
misuse of entitlements (Vic), 93

Parole
statute denying (Vic), 348

Plebiscites
republican referendum, 86

Political communication (implied freedom)
legal professional misconduct, 91
termination of military service, 184—185

Political donations
disclosure (QId), 181
foreign (Cth), 181

Political parties
deliberative democracy, 52-59

Prison
youth detention (Vic), 92

Procedural fairness
detention of youth (Vic), 92
failure to advise litigant of change to court fees (NSW), 351
lower courts must observe (SA), 351

Public interest
executive discretion in migration legislation, 293-309
conclusion, 308-309
meta-principle of statutory interpretation, 304-308
“public interest” and “national interest”, 297-304
public interest discretions & rule of law, 294-297

Queensland
invasion of Australia by Europeans, 87
Police Service, 91
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Queensland — continued
political donations disclosure, 181

Racial discrimination — see also Aboriginal law, rights and justice
no consensus on reform, 185
Queensland Police Service, 91

Reasonableness
statutory implication & scope of Wednesbury unreasonableness, 1624
appeals from sentencing discretion, 2324
definition of “unreasonableness”, 18—19
“not reasonably open”, 20-21
review of judicial & administrative decisions, 21-23
statutory implication, 17-18

Referenda
Indigenous voice to Parliament, 268
republic, 86

Refugees — see Migration law

Renvoi
international law, 39—40

Republic
plebiscite before referendum, 86

Rights
rule of law, 109-117

Rule of law
public interest — see Public interest
rights & freedoms, 109-117

Same-sex marriage — see Marriage

Self-interest
deliberative democracy, 47-52, 54-56

Senate
challenge to voting rules, 90
seat vacated by bankrupt, 88
seat vacated by Day, 180

Sentencing
apologies & retractions by Ministers, 271-272
appeals from discretion, 23-24

Separation of powers
mandatory examination not contrary, 90

Solicitor-General (Cth), 97-102

Attorney-General’s direction precluding Ministers & officers from seeking advice, 97-98, 101-102

direction rescinded, 89
independence, 100—102
Law Officers Act, 98—-100
resignation, 97
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South Australia
lower courts must observe procedural fairness, 351
nuclear waste, 86

Standards
incorporation by reference, 277-278

Statements of compatibility (Vic), 8—15
Chief Examiner & rights dispute, 8—10
making use of statements of compatibility, 10—12
making statements of compatibility useful, 13—15

Statutory interpretation
“always speaking” principle, 199-204
Migration Act provision & international jurisprudence, 346347
power to revoke, 182
public interest, 304-308
rights or obligations under Act, 181-182

Supreme Courts
new judicial robes (Vic), 184

Tasmania
protest laws, 348-349

Taxation
contractor with UN, 270-271
GST distribution, 186-187, 349
retrospective tax provision, 184

Terrorism
COAG agreement, 347
post-sentence detention scheme, 185-186, 191-198
contentious points in legislation, 194-198
legislation, 191-194

Tobacco plain packaging
WTO panels, 179—180

Tonga
Constitutional amendments, 179

Torture
Convention against
optional protocol, 87

Treaties
international law, 28-31

Tribunals
banking & financial sector, 92-93
State tribunal unable to determine matters between residents of two States (NSW), 91

Unreasonableness — see Reasonableness
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Victims of crime
expansion of rights (Vic), 91-92

Victoria
Charter of Human Rights & Responsibilities
criminal procedure, 219-235
Chief Examiner — see Statements of compatibility
criminal law — see Criminal law
Judicial Commission, 184
Parliament
misuse of entitlements, 93
parole
statute denying, 348
statements of compatibility — see Statements of compatibility
Supreme Court
new judicial robes, 184
victims of crime
expansion of rights, 91-92
youth detention
adult prison, 92

Women’s rights
Joint Standing Committee on Treaties, 269
UN Special Rapporteur, 180

Youth detention
adult prison (Vic), 92

384 (2017) 28 PLR 375



