Index

Aboriginal law, rights and justice — see also Land
rights; Maori rights; Native title
constitutional procedure for consultation on law-
making, 166-192
Indigenous representation in constitutional
checks & balances, 167-168
Indigenous self-determination, 173-179
legal & political considerations, 179-192
racial discrimination, 168-173
constitutional recognition of Aboriginal and Torres
Strait Island people, 150-154, 221
common ground, 150-151
consensus, 150
conventions, choices & constitution-making,
154
Joint Select Committee, 151-154
final report, 221
models for, 152-153
Sydney meeting (2015), 154
Western Australia, 307
Administrative Appeals Tribunal

consideration of new information, 227
failure to give reasons, 71

“pure” question of law, 225

specialist tribunals merged, 227-228

Administrative law

contribution of Hayne J — see Hayne J

Administrative review
failure to give reasons (AAT), 71

Administrative Review Council
abolition, 228

Aid in dying — see End-of-life events
Allegiance — see Citizenship
Anti-terrorism — see Terrorism

Apprehended bias

inconsistency of roles, 226
private tribunal decision reviewable, 312
Royal Commissioner, 312-313

Arbitration

constitutional writs, 313

Assisted suicide — see End-of-life events

Associations

State laws on motorcycle clubs, 70-71
Asylum seekers — see Migration law

Attorney-General’s Department
consolidation of Australian Government Solicitor,
223
Australian Government Solicitor
consolidation into Attorney-General’s Department,
223
Australian Securities and Investments
Commission (ASIC)

prosecutors’ access to records of compulsory
examinations, 311

Bias — see Apprehended bias

Bill of Rights

comparative constitutional law (book review), 61-
66

Bill of Rights (NZ)
declaration of inconsistency, 223
inability to seek assistance to die, 224
Supreme Court decisions, 39-60
Brooker and Morse, 53-59
courts & counsel, 60
Hansen sequence, 41-49
“implicit proviso” approach, 49-53

Book reviews

Gardbaum, Stephen: The New Commonwealth
Model of Constitutionalism: Theory &
Practice, 61-66

Gledhill, Kris: Human Rights Acts: The
Mechanisms Compared, 305-306

Haljan, David: Constitutionalising Secession, 217-
220

Citizenship
revocation, 143-149

Clothing

constitutionality of draft legislation banning face
veils, 77-82
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Commonwealth agencies

Administrative Review Council abolished, 228

Australian Government Solicitor consolidated into
Attorney-General’s Department, 223

Office of the Australian Information Commissioner
remains operational, 74

Compulsory examinations (ASIC)
prosecutors’ access to records, 311

Confidentiality
procedural fairness and, 129-130

Constitution (Cth)
Aboriginal and Torres Strait Islander people — see
Aboriginal law, rights and justice
Bill of Rights
comparative constitutional law (book review),
61-66
citizenship, 144-148
executive power — see Executive power
face veil legislation, 77-82
freedom of political communication — see Political
communication

implied freedoms (Hayne J), 284-285 — see also
Political communication
jurisdiction of courts, 111-125
secession (book review), 217-220
spending — see Expenditure
trading corporations, 126-127
tribunal design, 92-98
Constitutional writs
mandamus to compel grant of visa, 132
private arbitrators, 313
Constitutions (States)
recognition of Indigenous people (WA), 307

Contracts — see also Executive power
government decision (NZ), 226
State decision (SA), 224-225
Council of Australian Governments
Northern Territory statehood, 221

Counter-terrorism — see Terrorism

Criminal law

ACMA determination that licensee committed
offence, 130

Hayne J’s contribution to Australian public law,
285-286

Crown
demise of (WA), 308

Crown law officers

advice to vice-regal officers, 200-211

Delegated legislation — see also Legislative rules
regulations not “the same in substance” unless
identical, 308
scrutiny, 137-142

End-of-life events
inability to seek assistance to die (NZ), 224
New Zealand Parliament & courts, 237-241
Seales v Attorney-General, 238-240

Euthanasia — see End-of-life events

Executive power

power to make exceptions, 130
review of executive action (Hayne J), 283-284
States
constitutional dimensions of contracting power,
255-279
alteration of law, 276-279
development & limitations of contracting
power, 256-264
Williams v Commonwealth: Commonwealth
position, 265-266
Williams v Commonwealth: State position,
268-276
demise of Crown (WA), 308

Expenditure

constitutional basis, 222
constitutionality of Commonwealth spending, 87-

90
limits on, 83-85
Expropriation
presumption against, overcome by statutory words
& legislative intent (Vic), 68
Extradition

delay & Minister’s power to make determination,
67-68

Face veils
constitutionality of draft legislation banning, 77-82
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Federal distribution of power
Hayne J’s contribution to Australian public law,
284
scope of Commonwealth power
issues papers for Federation White Paper, 70

Flags
Fiji & New Zealand considering changes, 67

Foreign judgments

Supreme Court power to make freezing order
(WA), 309-310

Freedom of information

Office of the Australian Information Commissioner
remaining operational, 74

Freedom of political communication — see
Political communication

Governors — see Vice-regal officers

Governors-General — see Vice-regal officers

Hayne J
Contribution to Australian public law
crime, 285-286
dissenting judgments, 298-304
judicial method as constraint on judicial
power, 301-303
results entailing unconstrained power, 298-
300
federalism, 284
implied freedoms, 284-285
political communication, 292-297
introductory note, 280-281
jurisdictional error, 287-291
Kable doctrine, 285
overview, 282-286
review of executive action, 283-284
statutory interpretation, 282-283, 288-289

High Court — see Hayne J

Human rights — see also Bill of Rights; Political
communication
ALRC interim report on rights & freedoms, 224
ALRC issues paper, 71

Australian report to UN Human Rights Council,
224

Charter of Human Rights & Responsibilities (Vic)
inadequate consideration of rights, 226-227

review of 128, 310-311

right to effective investigation, 223
legislative scrutiny — see Legislative scrutiny
Maori rights (NZ), 233-234

protection mechanisms compared (book review),
305-306

Immigration — see Citizenship; Migration law
Independent Commission Against Corruption
(NSW)
cancellation of licences, 128
power to investigate allegations (ICAC v
Cunneen), 126

retrospective validation of acts, 309

Indigenous people

Australia — see Aboriginal law, rights and justice
New Zealand — see Maori rights

Individual rights — see Human rights
Industrial agreements — see also Investor-state
dispute settlement
State agencies & Commonwealth legislation, 69
International law — see also Investor-state dispute
settlement
statutory interpretation in light of Conventions, 222

Investigation
right to (Victorian Charter),223

Investor-state dispute settlement (ISDS)
clauses in international agreements, 155-165
current debate, 155-158
interaction between international & domestic
law & judicial processes, 158-164

Judicial appointments
review of process (Qld), 308

Judicial power

cancellation of licences, 128

judicial method as constraint (Hayne J), 301-
303

retrospective validation of acts of anti-
corruption body, 309

State law affecting leave entitlements (SA), 309

Judicial processes — see Investor-state dispute
settlement
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Judicial review
administrative procedure not decision made under
enactment, 225-226
Attorney-General’s duty to consider referral of
mercy petition, 129, 311
constitutionality of Commonwealth spending, 87-
90
discretion to refuse application, 225
going beyond power
ACMA determination that licensee committed
criminal offence, 130
inadequate consideration of rights (Vic), 226-
227
power to make exceptions, 130
retrospective validation of unlawful policy
(N2), 131
reviewing deportation order (NZ), 131

visa cancellation & risk of harm to community,

130-131
procedural fairness — see Procedural fairness
remedies — see Remedies
State decision to enter into contract, 224-225

Jurisdiction — see also Foreign judgments
failure to exercise
copy-pasting from earlier decision, 313
Jurisdictional error

Hayne J’s contribution to Australian public law,
287-291

Land rights
Maori rights (NZ), 232-233

Legal practitioners
advice to vice-regal officers, 211-215

Legislation
consolidated register for Commonwealth Acts &
instruments, 126
delegated — see Delegated legislation

retrospective validation of unlawful policy (NZ),
131

Legislative rules
preferred to regulations, 12-18
Legislative Instruments Act, s 16, 15-17
novelty, 12-13
“prescribed”, 13-15
reasons for, 13

SSCRO concerns about general instrument-making

power, 67

Legislative scrutiny

Australia, 19-38

Bills and rights scrutiny, 25-26

comparison of scrutiny standards by jurisdiction,
26-35

parliamentary committees as accountability &
training mechanisms, 35-37

Senate Standing Committee on Regulations and
Ordinances (SSCRO), 21-25

Local government

inconsistency of roles & apprehended bias, 226

Maori rights (NZ)
legal enforcement & political processes, 231-236
human rights, 233-234
land rights, 232-233
political rights, 234-236

Media

ACMA determination that licensee committed
criminal offence, 130

Migration law
asylum seekers
detention by maritime officers, 71-72
Independent Merits Reviewer
unreasonableness & false factual premises, 72
mandamus to compel grant of visa, 132
protection visas
copy-pasting from earlier decision, 313
administrative process procedurally unfair, 312
reviewing deportation order (NZ), 131
revocation of citizenship, 143-149

visa cancellation & risk of harm to community,
130-131

Ministers — see Executive power

Native title

definition (ALRC report), 222

extinguishment law (High Court)

intention, 221

Federal Court power to determine that native title
does not exist, 307

Maori land rights (NZ), 232-233

Minister did not personally form opinion, 72

Natural justice — see Procedural fairness
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New South Wales

ICAC — see Independent Commission Against
Corruption

New Zealand — see also Maori rights
Bill of Rights — see Bill of Rights (NZ)
earthquake recovery, 127-128
retrospective validation of unlawful policy, 131
reviewing deportation order, 131
statutory interpretation, 68

Norfolk island

self-governing status, 228

Northern Territory
statehood, 221

Papua New Guinea

constitutional amendments limiting motions of no

confidence, 307

Parliament

motions of no confidence (PNG), 307

privilege

Coulson v HM Advocate, 242-244

scrutiny of Commonwealth spending, 85-86

Personal data

protection visa applicants

administrative process procedurally unfair, 312

Police
superannuation surcharge tax on State police
officers, 69
Political communication (implied freedom)

face veil legislation, 81-82
Hayne J’s contribution to Australian public law,
292-297
McCloy v NSW, 245-254
structural proportionality test, 310
Political donations
McCloy v NSW, 245-254

Political rights — see also Legislative scrutiny
Maori rights (NZ), 234-236

Power
constraints on (Hayne J), 298-300

Procedural fairness

administrative process adopted after data breach,
312

confidentiality and, 129-130
inconsistency of roles & apprehended bias, 226

Proportionality
McCloy v NSW, 245-254, 297, 310

Public interest

not jurisdictional fact, 73

Public Law Review

Australasian journal, 3
Board of Advisers, 135
submissions, 135-136

Queensland

review of judicial appointment process, 308

Racial discrimination — see Aboriginal law, rights
and justice

Regulations — see Delegated legislation;
Legislative rules; Legislative scrutiny
Remedies

mandamus to compel grant of visa, 132

setting aside decision with effect from future date,
132

Rights — see Human rights; Legislative scrutiny

Royal Commissions
dismissal of applications for disqualification, 312-
313
Royalty
demise of Crown (WA), 308
succession, 127

Search warrants

“significant prejudice” (NZ), 73
Secession

constitutional law, 217-220

Self-government
Norfolk Island, 228

Senate Standing Committee on Regulations and
Ordinances (SSCRO)
general instrument-making power, 67
legislative scrutiny, 21-25
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Sentencing
Attorney-General’s duty to consider referral of
mercy petition, 129
South Australia

State law affecting leave entitlements, 309
tribunals, 106-110

Spending
constitutional validity of Commonwealth
programs, 70, 83-90
Standing

business owners challenging nearby development
approval, 73-74

plaintiff challenging laws targeting motorcycle
clubs, 73

State courts
Kable doctrine (Hayne J), 285

Statehood
Northern Territory, 221

Statutory interpretation
Hayne J’s contribution to Australian public law,
282-283,288-289
international Conventions, 223
international “model law” (NZ), 68

Supreme courts
jurisdiction to review decisions of State decision-
makers, 111-125
powers, and tribunals, 100-106

Taxation
emissions tax offsets, 129

Territories — see Norfolk Island; Northern
Territory

Terrorism

anti-terrorism law reform (2014), 4-11
mistrust of judiciary, 8-10
revocation of citizenship, 143-149
sidelining of effective parliamentary scrutiny,
4-8

Tribunals — see also Administrative Appeals
Tribunal
institutional design after Kirk, 91-110
constitutional uncertainty, 92-98
overview of tribunal design in Australia, 99-100
powers conferred on Supreme Courts, 100-106

South Australia (case study), 106-110
private
decisions reviewable for unreasonableness &
apprehended bias, 312

Vice-regal officers

advice to, 193-216
advice from academics & legal practitioners,
211-215
advice from Crown Law Officers, 200-211
nature of advice & when needed, 194-200

Victoria

Charter of Human Rights & Responsibilities — see
Human rights
presumption against expropriation, 68

Water
Commonwealth legislation & State preference, 69-
70
Western Australia

constitutional recognition of Indigenous people,
307

demise of Crown, 308

foreign judgments, 309-310
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