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buffer proposed for, 134 
Abusive takings 

in compulsory acquisition, 33-37 
Administrative tribunals 

no comity with court decisions, 7-8 
Aged care facilities 

independent living units, 187-189 
Agents 

planning consultants acting as, 81 
Air quality 

site used for bauxite residue, 77-78, 80 
Alcohol-related harm 

as planning issue, 168-183 
Allotments 

straddling zone boundaries, 71 
Alternative/appropriate dispute resolution (ADR) 

compulsory acquisitions hearings, 207-239 
facilitation of, 221-222 

“Ancillary use” 
meaning of, 121-123 

Animals see Dogs; Horses 
Anti-discrimination legislation see Discrimination law 
Appeals 

against approval for mosque construction, 253-255 
against compulsory acquisitions, 210-211 
against consent for development, 69-70 
against finding of no contravention of planning scheme, 130-131 
against findings of breach of planning scheme, 78-80 
against refusal to approve development, 70-71 
from failure to make decision, 74-76 
over definition of “greater Melbourne”, 258-260 
over entitlement to indemnity costs, 119 
regarding use of floor area criterion, 127-129 

Australia 
alcohol use statistics, 169-170 
human rights law in cities, 240-252 

Australian Capital Territory 
guide cases, 184-189, 253-256 
human rights law, 248-249 

Bauxite residue 
site used for drying and disposal, 77-78, 80 

Breach of condition 
alleged contravention of planning scheme, 130-131 

Buffer cases 
planning and environment policy, 43 

Canada 
environmental issues, 241 

Case law 
on comity, 9-12 

Character Retention Guidelines 
in Heritage Protection Areas, 81-82 
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Cities 
compulsory acquisition for urban renewal, 27-40 
human rights law in, 240-252 
preservation of streetscape, 134 

Civil and Administrative Tribunal of Victoria 
appeal against decision of, 193-194 

Class 1 development appeals 
comity in determination of, 12-18 
consistency in determination of, 24-26 

Class 3 compulsory acquisition see Compulsory acquisitions 
“Cleared land” 

meaning of, 133 
Climate change 

in air quality assessment, 77-78, 80 
Comity 

in class 1 development appeals, 3-26 
in class 2 and 3 development appeals, 93-106 
practice of, 5-7 

Community boards 
in New Zealand, 85-92 

Community support facilities 
defining, 69-70 

Companies 
claims by for exemption from rates, 64-65 

Compensation payments 
entitlement to indemnity costs, 117-120 
for compulsory acquisitions, 33-37, 207-239 
for injurious affectation, 132-133 

Compromise offers 
compensation payments and, 117-120 

Compulsory acquisitions 
compensation payments for, 117-120 
eminent domain (US) and, 3-26 
market value determinations, 230-239 
private sector redevelopment and, 27-40 
restorative justice for, 207-239 

Conservation obligations see Environmental issues 
Councils see Local government 
Courts 

no comity with administrative tribunals, 7-8 
Covenants 

property disputes arising from, 197 
Criminal prosecutions 

for breach of planning scheme, 78-80 
Damages claims 

for loss of a commercial opportunity, 155-157 
Decision-making 

role of consistency in, 18-26 
Deeds 

property disputes arising from, 197 
Demolition orders 

appeal against dismissed, 71 
heritage buildings, 193-194, 199-200 

“Detached dwelling” 
definition of, 71 
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Development applications 
amendment after mediation, 133 
appeal from failure to make decision, 74-76 
appeals regarding, comity and consistency in, 3-26, 93-106 
floor area criterion, 127-129 
for drive-through restaurant, 71 
for places of worship, 158-167 
for transport depot, 134 
for two-storey building in one-storey zone, 81 
for waste landfill facility, 202 
for wind farm, 70-71 
heritage conservation policy and, 72-74 
non-compliance in, 69-70 
persons aggrieved by Minister’s decision, 184-186 
pre-development information and advice, 139-157 
residential lot used for vehicle parking, 134-135 
substituted decisions in, 134 
whether approval in excess of power, 194-196 

Dignitary harms 
incurred through compulsory acquisition, 39-40 

Disclaimers 
in advice provided by councils, 154-155 

Discrimination law 
application to planning, 158-167 

Dogs 
dangerous, barred from district, 202 
disputed ownership of, 202 
inquiry into laws relating to, 191-192 
microchipping of, 202 
registration of, 123-124 

Dust 
chemical spraying and, 82 
from site used for bauxite residue, 77-78, 80 

Duty of care 
in providing planning advice, 142-145 

Easements 
property disputes involving, 197 

Ecologically sustainable development see also Environmental issues 
in planning system, 44-45 
Planning and Development Act and, 43-44 

Economic development takings see Compulsory acquisitions 
Economic loss 

due to negligent misstatement, 142, 155-157 
Effluent disposal ponds 

for abattoir, 134 
Eminent domain (US) see Compulsory acquisitions 
Environmental issues see also Ecologically sustainable development 

conservation obligations for native vegetation, 131-132 
in Australian cities, 240-252 
noise regulation for extractive industry, 129-130 
specific scheme provisions relating to, 45 

Equity 
covenants relating to, 197 
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Excavation 
prohibited on Saturdays, 129-130 

Extractive industry 
noise regulation for, 129-130 

Fact, questions of 
comity has no operation with regard to, 8-9 

Fisherman’s shack 
proposal to relocate or construct, 81 

Floor area criterion 
in development applications, 127-129 

Food and drink outlets 
associated with service station, 121-123 

Forced transfers 
of property, 33 

General Agricultural zoning 
application to subdivide land in, 201-202 
as “rural land”, 80 

General Farming zone policy 
chemical spraying and, 82 

Gross misconduct allegations 
against councillors, 123 

Guide cases, 63-82, 117-135, 184-203, 253-263 
Heritage buildings 

appeal against demolition order, 193-194 
appeal against rejection of development application, 255-256 
Character Retention Guidelines, 81-82 
consent for demolition of, 124-126 
demolition applications, 199-200 
development applications and, 72-74 

High Court decisions 
enforcement of Domestic Animals Act, 191-192 
on persons aggrieved by Minister’s decision, 184-186 
on “special value” of land, 211 

Home business approvals 
impact of policy changes, 76-77, 80 

Horses 
on Rural Residential zoned land, 133, 203 

Horticulture 
potential conflict with residential uses, 82 

Human rights law 
in Australian cities, 240-252 

Impact assessment 
alcohol purchase and use, 174-176 

Indemnity costs 
entitlement to, 117-120 

Inert materials 
conditions relating to storage of, 262 

Injurious affectation 
compensation claim for, 132-133 

“Innocence” of planning and environment policy 
loss of, 41-43 

“Integrated decision-making” 
application of, 72-74 

Judicial comity see Comity 
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Judicial review 
applications for, 184 
consent for demolition of heritage building, 124-126 
statutory power to give notice, 63 

Kantor criteria 
application of, 74-76 

Land and Environment Courts 
cases brought by religious minorities, 160-163 
comity and consistency in operation of, 3-26, 93-106 
compulsory acquisitions hearings, 207-239 
market value determinations, 230-239 

Land use planning 
alcohol purchase and use as a factor in, 168-183 
application to subdivide agricultural land, 201-202 
conflicts in, 43 

Legal practitioners 
in compulsory acquisition cases, 221-222 

Licensing authorities 
guided by local planning authority, 172 

Local boards 
community boards vs, 88 

Local government 
delegation to committees of councillors, 191-192 
gross misconduct of councillors alleged, 123 
in New Zealand, reform of, 87 
negligent misstatement in advice to public, 139-157 
subject to Charter of Human Rights and Responsibilities, 258 

“Loss of innocence” 
planning and environment policy, 41-43 

Magistrate’s decisions 
appeal granted against, 196-197 

Market value 
Land and Environment Court determinations, 230-239 
of land, assessing, 212-215 

Mediation 
development application amended after, 133 

Microchipping of animals 
transfer to new ownership and, 202 

Ministerial decisions 
criteria for, 200-201 
persons aggrieved by, 184-186 

Minorities 
targeted by compulsory acquisition, 37-39 

Mosques see Places of worship 
Multifunction pole in front of dwelling 

whether planning permission required for, 81 
Multiple dwellings 

development application for refused, 134 
whether includes units within a group of dwellings, 81 

National General Assembly of Australian Councils 
2015 meeting, 241-243 

National Trust principle 
application of, 73 

 



Index 

286   (2015) 20 LGLJ 281 

Native vegetation 
conservation of, 131-132, 201-202 

Natural environment see Environmental issues 
Negligent misstatement 

in advice to public, 139-157 
New South Wales 

compulsory acquisition of land in, 218 
guide cases, 63-68, 117-120 
human rights law, 249 
places of worship in, 158-167 

New Zealand 
community boards in, 85-92 

Noise reduction 
from excavation, 129-130 

Non-conforming use of buildings 
extending to remainder of building, 202 
status of under proposed development, 133 

Northern Territory 
human rights law, 251 

Objections 
numbers of objections to planning proposals, 189 
numbers of objectors to planning decisions, 257-258 

Outline development plan 
change to or departure from, 81 

Panels of review 
finding on demolition of Heritage building, 124-126 

Penalties 
“manifestly excessive”, appeal against, 196-197 

Places of worship 
development consent for, 158-167, 186-187 

Planning and environment policy 
reconciling with law, 41-46 

Planning consultants 
as agents, implied authority of, 81 

Planning legislation 
inadequacy of, 159-163 

Planning officers 
as professionals, 148-151 

Planning schemes see also Guide cases 
alleged non-compliance with, 78-80 
charge of contravening, 130-131 
date of land acquisition and, 132-133 
number of objections to, 189 
orderly and proper, 194-196 
status of non-conforming use under, 133 

Poor people 
targeted by compulsory acquisition, 37-39 

Preliminary advice 
to public on development plans, 139-157 

Pre-purchase 
information gathering for, 139-157 

Prescriptive covenants 
arising from use, 199 

Private Members’ Bills 
aimed at “kerbside counsellors”, 190-191 
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Private sector redevelopment 
compulsory acquisition and, 27-40 

Professionals 
council officers as, 148-151 

Property 
compulsory acquisition of, 33 
covenants relating to property disputes, 197 

Prosecution for an offence against EPA Act 
begins when notice given, 63 

Public benevolent institutions 
claims by for exemption from rates, 64-65 

Public interest issues 
alcohol purchase and use, 183 

Public notification periods 
failure to extend, 186-187 

Queensland 
guide cases, 121-123 
human rights law, 249-250 

Rates 
claims by companies for exemption from, 64-65 
definition of “rateable land”, 261 
objection to rate record, 134 
rate capping in Victoria, 123, 257 

Reasonableness 
in councils, standards for, 145-147, 151-154 
in expectations of advice from councils, 145 
of council officers, 147-151 

Religious groups 
development applications by, 158-167 

Reproductive health services 
legal protection of premises for, 190-191 
safe access zones for, 258 

Reserve 
long-term occupation of by commercial fisherman, 81 

Restaurant 
whether premises used as, 78-80 

Restorative justice 
for compulsory acquisitions, 207-239 

Restrictive covenants 
claim of rejected, 199 

Retail see Supermarkets 
Revegetation conditions 

town planning, 261-262 
Rural land 

agricultural zoning as, 80 
applications to subdivide, 201-202 
chemical spraying and, 82 
horses kept on, 133, 203 

Safe access zones 
for reproductive health services, 258 

Saturday 
excavation prohibited on, 129-130 

Service charges 
for underground power supply, 263 
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Service stations 
food and drink outlets associated with, 121-123 

Shipping containers 
for storage of vehicles onsite, 134 

“Site” 
definition of, 71 

Snake handling 
authorisation of, 123-124 

“Solatium” compensation 
for compulsory acquisitions, 212 

South Australia 
guide cases, 69-71 
human rights law, 251 
negligent misstatement in council advice to public, 139-157 

Spraying of chemicals 
potential conflict with residential uses, 82 

State Administrative Tribunal (WA) 
recommendations of, 200-202 

Statutory powers 
power to give notice, 63 

Storage of inert materials 
conditions relating to, 262 

Streetscape see Cities 
Substituted decisions 

in development applications, 134 
Supermarkets 

“development in the nature of”, 71 
Supreme Court of Victoria 

notes from, 71-72 
Sustainability see Environmental issues 
Tasmania 

human rights law, 251-252 
Territory Plan (ACT) 

significance of, 187-189 
Tidy-up notices 

review of issue, 77 
Town planning see also Planning schemes 

extending nonconforming use to remainder of building, 202 
revegetation conditions, 261-262 
subdivision of rural land, 201-202 
violation of scheme, 196-197 

Transport depots 
development applications, 134-135 

Trees and hedges 
treatment of disputes regarding, 93-98 

Underground power supply 
service charges for, 263 

United Nations 
involvement in environmental issues, 244-246 

United States 
compulsory acquisition in, 28-33 

Units within a group of dwellings 
whether is a multiple dwelling, 81 

Urban renewal see Cities 
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Vendor’s Statement 
obligations relating to, 141, 144 

Victoria 
guide cases, 71-76, 123-129, 189-194, 257-260 
human rights law, 248-249 

Wall height 
overshadowing and, 134 

Waste landfill facility 
application to build, 202 
development application refused, 133 

Western Australia 
guide cases, 76-82, 129-135, 194-203, 261-263 
human rights law, 252 

Zone objectives 
non-compliance with, 188-189 


