
ENVIRONMENTAL AND PLANNING
LAW JOURNAL
Volume 20, Number 3

June 2003

ARTICLES

WATER LAW REFORM IN NSW – 1995 TO 1999

Poh-Ling Tan
This is the second of two articles by this author on water law reform in NSW. It considers
important reform measures taken in the period from 1995 to late 1999. These measures
include the trial of an environmental flows package; privitisation of irrigation schemes;
revision of the scheme of control over floodplain work; introduction of a new harvestable
right; introduction of volumetric controls over unregulated river systems; and the change
in conditions of groundwater licences and floodplain work. In addition, the article
explores legal issues arising from the first inter-sectoral transfer of water rights in NSW.
Most of the measures are considered within the context of the Lachlan catchment ........ 165

ENFORCING BYCATCH REDUCTION IN TRAWL FISHERIES: LEGISLATING
FOR THE USE OF TURTLE EXCLUDER DEVICES

Warwick Gullett

The mandatory use of bycatch reduction devices (BRDs) in prawn trawl fisheries is now
commonplace in Australia. BRDs are designed to allow unwanted or juvenile species to
escape fishing nets with consequent benefits for the abundance of such species, species
which prey on them, and general ecosystem integrity. In the Queensland East Coast Trawl
Fishery, as well as in a handful of other Australian prawn trawl fisheries, specific turtle
excluder devices (TEDs) are required to prevent turtles from entering the codend section
of trawl nets. This article reviews international and Australian legal measures to protect
turtles from prawn trawl fishing activities. It focuses on the difficult task fisheries officers
in Queensland were presented with in 2002 when they attempted to prosecute two fishers
for alleged non-compliance with their licence requirement to use a device which enables
turtles to escape “immediately” after being taken in the net. A review is presented of this
case which highlights the difficult task of securing convictions for alleged non-
compliance with fisheries regulations where scientific uncertainty compounds the
establishment of the required evidentiary burden of proof. The decision in the case
exposes the challenge drafters of legislation face when they attempt to translate sound
fisheries management objectives into effective and enforceable law................................. 195



SAYING WHAT YOU MEAN AND MEANING WHAT YOU SAY: PRECAUTION,
SCIENCE AND THE IMPORTANCE OF LANGUAGE

Felicity Nagorcka

The precautionary principle requires that courts and decision-makers give more weight to
environmental concerns where the impact of a human activity is unknown or uncertain.
While the principle has come rapidly to the forefront of environmental law, its meaning
remains somewhat unclear.  Understanding of the principle has not been aided by the
failure of international bodies to use precautionary language, despite their seeming
acceptance of the principle. Conversely, Australian courts and tribunals have
demonstrated an enthusiasm for the language of precaution while failing to implement the
principle in a meaningful way. For a principle which is so caught up in the complexity of
fine distinctions, these failures can embed misunderstandings and render the
precautionary principle significantly less effective than its potential would allow.......... 211

INTEGRATED NATURAL RESOURCES MANAGEMENT IN AQUACULTURE:
REALITIES AND POSSIBILITIES

Edward Ho-Shon

Environmentally sustainable aquaculture involves the application “of best practice in
aquaculture so that ecological process, on which life depends, are maintained, and the
total quality of life now and in the future can be preserved and enhanced. It does not
pollute watercourses or groundwater, does not degrade soils on the land-use area, and
ensures land-use options for future generations”................................................................... 223



Guidelines for Contributors
Contributions to the journal are welcome and should be sent to the Production Editor, Environmental and Planning Law
Journal Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or by email to
eplj@thomson.com.au, for forwarding to the Editor.

Manuscript
• Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for

publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.
• An abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
• All material published in this journal is refereed.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases
• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a

footnote.
• Give at least two and preferably all available citations, the first listed being the authorised reference.
• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series

(ie, CCH, Butterworths); media neutral citation.
• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66

ALJR 408; 107 ALR 1.
• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.
3. Legislation should be cited as follows:

Trade Practices Act 1974  (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books:
• Books should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,

Lawbook Co., 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals
• Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.

7. Sheehy et al, n 6 at 221.

6. Internet citations
• Cite internet publication as for any other document, with URL underlined in angle brackets, and date the document was

viewed, eg: Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook
Co., subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.



SUBSCRIPTION INFORMATION

The Environmental and Planning Law Journal comprises six parts a year.

Customer Service and sales inquiries:

Tel: 1800 650 522

Fax: 61 2 8587 7200

Web: www.lawbookco.com.au

Email: service@thomson.com.au

Editorial inquiries:

Tel: (02) 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009

Tel: (02) 8587 7000 Fax: (02) 8587 7100

ISSN 0813-300X

Typeset by Lawbook Co., Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW


