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A

Administrative Appeals Tribunal (AAT)
12 judges appointed to, 11

Adoption

amendments to Act to allow adoptions where parent
has failed child, 230

best interests of the child in deciding between
adoption and foster care, 272-273

notice requirement for birth parent’s consent, 274

overseas adoption supported by government, 234

whether child has “lived with” stepfather, 272

Agreements

risk of binding financial agreements, 187-197
whether a “binding” agreement, 204-206

Alternative dispute resolution
Mediator’s Handbook book review, 26-29

Appeals

decisions of SSAT, 302-303
whether orders failed to reflect findings, 198-202

Assets — see also Property proceedings;
Superannuation; Trusts
exclusion of liabilities from asset pool, 215-218
realisation costs of, 100-101
value of pool of, and whether asset by asset
approach preferable, 215-218
whether trust assets a financial resource, 322-330

Australian Child Support Scheme
proposed reforms announced, 60-61

Book reviews

Mediator’s Handbook: Skills and Strategies for
Practitioners (Charlton and Dewdney), 26-29

Child abduction

children’s settlement in new environment, 110-112

habitual residence, and time of filing of application,
110-112

role of State Central Authority in implementing
Hague Convention, 221-222

Child abuse

Family Law Violence Strategy launched, 53-54

HREOC on UN report on violence against children,
232-233

sexual, risk assessment, and importance of
maintaining contact, 169-172

standard of proof required to make finding of, 169-
172

Child protection
boost in Cape York and Torres Strait, 229

quarantining of welfare payments, 230
Queensland Child Safety Centre for, 230-231

Child support

adult child maintenance application where physical
disability not manifest in childhood, 206-210

application to vary, following reduction in work, 30-
32

applying for an assessment to continue after a child
turns 18, 238-239

assessments, 294-296

child support agreements, 303-304

departure applications, 297-300

departure from administrative assessment, 104-107

flexible approach using non-agency payments, 185-
186

Labor supports reform of, 233

“multi-case caps”, 295

new formula for estimating payments, 183-184

new spouse’s income as factor in, 104-107

non-parent carers in new formulas, 295-296

parentage and, 236-237

parents with debts prevented from going overseas,
231
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Child support — continued
payee enforcement of debt via court proceedings,
281-282
proposed reforms to Australian Child Support
Scheme announced, 60-61
Pt VIIIAA as tool to use against debtors, 286-287

reasonable needs of children, and need for wife to
contribute, 256-258

reducing the maximum amount payable, 135-137

reforms to, 293-305

resident children and, 297-298

s 72A notices, for collection from third parties, 133-
134

special educational needs of child, 312-315

Tax File Numbers and, 237-238

tort of deceit and, 242-243

whether assessment using formula “just and
equitable”, 104-107

while children with mother, prior to relocation, 112-
117

Child Support Agency

enforcement proceedings, 304

new hotline number for, 15

proving parentage to, 13-14

serving applications and locating children, 15

Child Support (Assessment) Act 1989 (Cth)
child support formulas, 294-296

“income percentage”, “cost percentage”, and “child
support percentage”, 295

objections, 299

s 80, child support agreements, 303-304

s 107(4)(c), entitlement to administrative assessment
of child support under, 39-42

s 117,293, 312-315 varying assessments, 295-299

Child Support Legislation Amendment (Reform of
the Child Support Scheme - New Formula and
Other Measures) Act 2006 (Cth)

recommendations and reforms, 293-305
Child Support (Registration and Collection Act)
1988 (Cth)

2007 amendments to, 281-282

departure application procedures, 293, 299-300, 302
notice requirements, 281-282

orders and costs, 302

Children — see also Child abduction

applying for a child support assessment to continue
after a child turns 18, 238-239
best interests of, in parentage testing, 41-42

best interests of, in relocation, 107-109, 221

child care costs lower, 232

child welfare case digest, 272-274

Independent Children’s Lawyers in shared parental
responsibility bill, 56

new parenting law to enable removal of children
from parents, 182

parental drug testing required if children at risk, 184

Pathways to Prevention Project “promising”, 234-
235

report on child deaths raises suicide concerns, 231

risk of abuse vs importance of parental relationships,
169-172

special educational needs of, 312-315

suppressing identity of juveniles in Juvenile Court,
273

as trust beneficiaries, 322-330

whether wishes of constitute change in
circumstances, 112-117

wishes and views of, 306-311

Children and Young People Amendment Bill 2006
No 2)

pre-natal reporting, 229-230

Children’s Cases Program (CCP)

Practice Direction No. 3, changes to program from,
7

Civil unions

bill passed in ACT, 128
draft legislation for in ACT, 6

Collaborative practice
Family Law Council on, 58-59, 129-130

Consent orders

adoption of mid-point subject to, 97-98
variation of consent orders entered prior to
superannuation amendments, 33-34

Constitution
constitutional validity of Pt VIIIAA and s 106B of

Family Law Act 1975 (Cth), 143, 149-150, 154-
155, 161-162, 164, 285

Contact orders — see also Parenting orders

application to vary child support after changes to,
30-32

contravention applications, 101-104

misunderstanding of obligations as a “reasonable
excuse”, 101-104

need to consider alternatives to those proposed by
parties, 107-109, 117
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Contact orders — continued

overseas travel and, 113, 115
relocation interstate and, 107-109
role of contact centres, 101-104

supervised contact when risk of child abuse, 169-
172

Contingent liabilities

whether guarantees, sale costs and CGT should be
included in pool, 256-258, 259-260

Co-parenting — see Shared parental responsibility

Costs

adjustment of interests in property, 202-204, 219

costs ought to follow “the event” where offers of
settlement had been made, 247-248

proportionality of, in property proceedings, 97-98

Court system
combined registry, registrar duty list assistance pilot,
275
judicial process, and varying and setting aside of
property orders, 141

D

De facto relationships — see also Same sex
relationships
acts to refer power to Commonwealth regarding
financial decisions about, 181
adjustment of interests in property, 202-204, 219
Case digest, 267
changing meaning of, 82-93
contribution and compensation, 87-93
existence and duration of, 82-83
judicial decisions, 85-87
legislative definitions, 83-85
periods of separation in, 89-91
property and superannuation entitlements,
contributions and, 94-97
proposed federal legislation not yet drafted, 53

Debts
payee enforcement of child support debt via court
proceedings, 281-282
Pt VIIIAA as tool to use against debtors, 286-287

Definitions

de facto relationships, 83-85
“income percentage”, “cost percentage”, and “child

support percentage”, 295

meaning of “if and only if”, 204-206
Departure orders — see Child support

Disability
maintenance where physical disability not manifest
in childhood, 206-210
Discretion, exercise of

re-exercise of, regarding assessment of contributions
as “minimal in every sense”, 316-319
re-exercise of, regarding contributions, 309-310

Dispute resolution

collaborative law, 58-59
risk of binding financial agreements, 187-197

DNA testing procedures — see Paternity testing

Documents
issuing and setting aside of subpoenas, 273

Domestic (family) violence
contact orders and relocation interstate and, 107-109
co-parenting laws and, 240-242
as factor in assessment of contribution, 167-168
family courts approaches to allegations of, 9-10
Family Law Violence Strategy launched, 53-54

HREOC on UN report on violence against children,
232-233

Skinner on government’s failure to address, 229
Victorian Law Reform Commission report on, 54

Domestic relationships — see De facto
relationships; Marriage

Education

applying for an assessment to continue after a child
turns 18, 238-239

Community Education Plan announced, 129

special educational needs of child, 312-315

Emotional problems — see Mental health

Equal shared parental responsibility — see Shared
parental responsibility

Evidence — see also Expert testimony
suppression of, in property proceedings, 140-141

Expert testimony
exclusion of opinion evidence, 312-315
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Expert testimony — continued

Law Council of Australia submission on rules about,
56-58

on risk of child abuse, 169-172

single experts, 56-58

F

Fairness, requirement of

appeals to House of Lords in cases involving
substantial wealth, 210-215

in “big money” cases, 253-256

Families, Community Services and Indigenous
Affairs and Veterans’ Affairs Legislation
Amendment (2006 Budget Measures) Bill 2006

equity for rural pensioners and, 233-234

Family consultants
recommendations of, 310

Family Court of Australia

annual report for 2004/2005 released, 5

Bennett, Victoria appointed to, 11

Buckley, Justice retires from, 182-183

changes to forms, 8

combined registry, registrar duty list assistance pilot,
275

difficult disputes taking more than 2 years to
resolve, 184

docket system, 280

intensive listing of old cases in Melbourne, 129

Morgan, Justice retires from, 58

Murphy, Peter appointed to, 279

new website launched, 129

pending case lists reduced, 231

Practice Directions released, 126-127

Rowlands, Justice retires from, 11

Ryan, Justice appointed to, 130

trust assets dealt with by, 143-155

Family Court of Western Australia

Thackray, Justice Stephen appointed as Chief Judge,
232

Family Dispute Resolution

certificates required, 279

Family Law Act 1975 (Cth)

Case digest, 267-271
de facto relationships under, 82

Family Law Amendment Act 2000 (Cth), binding
financial agreements in, 187-197

Family Law Amendment (Shared Parental
Responsibility) Act 2006, commencement of,
125-126

Family Law Amendment (Shared Parental
Responsibility) Act 2006, interim arrangements
and, 263-266

Family Law Amendment (Shared Parental
Responsibility) Act 2006, request to relocate to
China or UK, 320-321

Family Law Amendment (Shared Parental
Responsibility) Bill 2005, update on progress
and passing of, 54-56

Family Law Amendment (Shared Parental
Responsibility) Bill, changes to draft bill, 9

Family Law (Child Abduction Convention)
Regulations 1986 (Cth), reg 16(1)(b) on timing
of applications, 110-112

Family Law (De Facto Relationships) Amendment
Bill, to implement references of legislative
power to the Commonwealth, 181

Family Law Legislation Amendment
(Superannuation) Act 2001 (Cth), adjournment
to await determination on alteration of
valuation process, 34-36

Family Law Legislation Amendment
(Superannuation) Act 2001 (Cth), omission of s
79 from exceptions in, 33-34

Practice Direction No. 2 of 2007 released, 279

Pt VIII, framework for property division, 16, 24

Pt VIITAA, constitutional validity of, 143, 285

Pt VIIIAA, interaction with bankruptcy law, 285

Pt VIIIAA, on orders and injunctions binding third
parties, 283-292

Pt VIIIAA, on property and trusts, 143-155

Pt VIIIAA (ss 90AE and 90AC), on discretionary
trust distributions, 163-164, 284

Pt VIITAA (ss 90AE and 90AF), constitutional
validity of, 143, 154-155, 161-162, 164

Pt VIITAA (ss 90AE and 90AF), is it “reasonably
necessary”, 285-286

Pt VIIIB, place of in s 79 process after Coghlan, 62-
81

Pt VIIIAA, on trust assets as financial resources,
322-330

related legislation and, case digest, 219-223

s 601, on FDR certificate requirement, 279

s 66L(1)(b), adult child maintenance application
where physical disability not manifest in
childhood, 206-210

s 69W, orders for parentage testing, 39-42
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Family Law Act 1975 (Cth) — continued

s 70NE(1A), misunderstanding of contact order
obligations as a “reasonable excuse”, 103

ss 75(2), 79, 106B, on discretionary trust
beneficiaries, 322-330

s 75(2), adjustment in favour of wife, 316-319

s 75(2), consideration given to, 306-311

s 75(2), in just and equitable property division, when
wife had significant homemaker and
inheritance contributions, 42-45

s 75(2), long service leave and, 165-166

s 78, use of before and after Pt VIIAA amendment,
148-149

s 79, application for summary dismissal of
application for property settlement, 161-162

s 79, consensual variation of consent orders, 33-34

s 79, interim property proceedings after Pt VIIIAA
amendment, 151-153

s 79, judge’s discretion from, 16-19, 22-24

s 79, Part VIITAA and, 287-290

s 79(4), finding of a contribution range not fixed
percentage, 42-45

s 79A, varying and setting aside property orders,
138-142

s 90, risk of binding financial agreements, 187-197

s 90G, requirements of, 204-206

s 106B, constitutional validity of, 143, 149-150,
161-162

s 114, Part VIITAA and, 290-291

Family Law Council
discussion paper on relocation, 11-12
new arbitration terms of reference received by, 130
research on collaborative law, 58-59, 129-130

Family Law Courts — see Family Court of
Australia; Federal Magistrates Court

Family Law Rules 2004 (Cth)

amendments relating to expert witnesses,
maintenance and reasons for costs, 280

Family Law Amendment Rules 2006 (No 1)(Cth),
amendments relating to shared parental
responsibility Act, 125

Law Council of Australia, Family Law Section,
submission on rules about experts, 56-58

Family Law (Superannuation) Regulations 2001
(Cth)

trustees to value entitlements to be paid as pensions,
280

Family Relationship Centres

first 15 centres opened, 128, 181
further funding, 8, 279
new family services, 131-132

Family trusts — see Trusts
Family violence — see Domestic (family) violence

Fathers — see also Step-parents

liability of step-parents, 267-271
workplace programs for separating fathers, 245-246

Federal Magistrates Court

amendments relating to shared parental
responsibility Act, 125-126

appeals from, 303

combined registry, registrar duty list assistance pilot,
275

Dangerfield, Adrian appointed to, 184

fee increases, 127

magistrates appointed to, 130-131

new website launched, 129

Purdon, Sue appointed to, 279

rules amended regarding time limits for service of
applications, 280

sixth annual report released, 5-6

Turner, Frank appointed to, 184

Federal Magistrates Court Amendment Rules 2006
(No 1) (Cth)
amendments to 2001 rules, commenced, 53, 126
Financial issues — see also Property proceedings;
Superannuation; Third parties; Trusts

capital gains tax rollover relief amendments, 127-
128

financial provision for wife on marriage breakdown,
210-215

long service leave as a financial resource, 165-166

risk of binding financial agreements, 187-197

whether a “binding” agreement, 204-206

Foster care
best interests of the child in deciding between
adoption and foster care, 272-273
Fraud
varying and setting aside property orders after, 140
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Gambling losses
property settlements and, 251-253

H

Homosexual relationships — see Same sex
relationships

Human rights

HREOC on UN report on violence against children,
232-233

Imprisonment

contravention of contact orders, 101-104
Independent Children’s Lawyers

shared parental responsibility bill on, 56
Indigenous Australians

child protection boost in Cape York and Torres
Strait, 229

Infertility — see Surrogacy laws

Infidelity
law cannot provide moral justice for, 243
Inheritance — see Property proceedings; Trusts

Injunctions

orders and injunctions binding third parties, 283-292
property and trusts and, 153-154

Interim payments

as capital payments or periodic amounts, 158-160

Investors — see Third parties

L

Law Council of Australia
Family Law Section, submission on rules about
experts, 56-58
Legal fees
principles applied in property settlements, 158-160
Liability
risk of binding financial agreements, 187-197

Local court

amount recovered less than the jurisdictional limit
of, 202-204, 219

M

Magistrates Court (WA)
proposed expansion of family jurisdiction of, 8

Maintenance — see Child support

Marriage — see also Civil unions
Commonwealth marriage power, 161-162
de facto relationships compared to, 86-87, 92
short duration of, and property expectations, 23-24,
213-214
Matrimonial Causes Act 1973 (UK)
substantial wealth cases, 210-215

Mediation

book review, 26-29

shared parental responsibility bill on, 55
Mental health

gambling losses “excused” due to depression, 251-
253

issues within family law system, 10
Miscarriage of justice
varying and setting aside property orders after, 138-
142
Misconduct, in property proceedings

only considered when it would be inequitable to
disregard, 254

N

National Enquiry Centre
telephone advice from, 53

Orders
orders and injunctions binding third parties, 283-292

Overseas travel
prohibited when child support debts exist, 231
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P

Parentage — see also Paternity testing

child support and, 236-237, 304
surrogacy laws, 243-245

Parenting

drug testing and rehabilitation in SA, 184
new parenting law to enable removal of children
from parents, 182

Parenting orders — see also Contact orders

application for, after child abduction, 110-112

refusal to stay based on circumstances after their
making, 261-262

relocation application versus shared care application,
306-311

shared parental responsibility bill on, 55-56

supervised contact when risk of child abuse, 169-

172
Paternity testing — see also Parentage
actions in deceit and, 242-243, 270-271
DNA testing debate, 242-243
interlocutory order for, 39-42
proving parentage for child support, 13, 304
s 106 declarations against multiple possible fathers,
14
Police
Ombudsman’s report on domestic violence policing,
229

Pregnancy — see Pre-natal reporting; Surrogacy
laws

Pre-natal reporting
ACT government introduces, 229-230

Pre-nuptial agreements

risk of binding financial agreements, 187-197

Procedural fairness
opinion formed about husband, and opportunity to
address, 309-310
Property (Relationships) Act 1984 (NSW)

costs in case where offers of settlement had been
made, 247-248

s 20, breadth of discretion in, 97

s 20, adjustment of interests pursuant to, 94-97

Property proceedings — see also Superannuation
adjustment of interests in, 94-97, 202-204, 219

amendment under “slip rule”, 198-202

appeal against orders for property alteration, 167-
168

appeal where orders drafted without procedural
fairness, 99-101

appeals in cases involving substantial wealth, 210-
215

application for summary dismissal of, by
shareholders, 161-162

big money, childless marriage of short duration, 23-
24

case digest, 222-223

clean break principle vs periodical payments, 210-
215

costs in case where offers of settlement had been
made, 247-248

discretion of trial judge, in s 79, 16-19, 22-24

discretionary trusts, with changes in beneficiaries
late in marriage, 322-330

inadequate disclosure, where not calculated to
deceive, 156-157

interim payments as capital payments or periodic
amounts, 158-160

leave to join additional respondents, 163-164

long marriage, 306-311

long service leave as a financial resource, 165-166

notional add-backs, 156-157, 307-308

orders and injunctions binding third parties, 283-292

percentage interests where sale of property directed,
198-202

reasons for departing from four-step process, 42-45

re-exercise of discretion as against remitting for
hearing, 97-98

rehearing opposed on cost grounds, 97-98

relevance of terms of settlement signed after
separation but not finalised by consent orders,
215-218

risk of binding financial agreements, 198-202

summary dismissal where transaction entered into
with bona fide third parties for value, 249-251

superannuation to be “treated as property”, 63-71

third parties choosing to intervene in, 286

treatment of capital gains tax issues, 198-202

trusts and, 144-150

unjust settlement not incorporating post-separation
business losses, 99-101

valuation of property including superannuation in
four step process, 62-81

variation of ineffective consent orders entered prior
to the superannuation amendments, 33-34

varying and setting aside property orders, 138-142
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Property proceedings — continued

whether guarantees, sale costs and CGT should be
included in pool, 256-258, 259-260

Property proceedings, assessment of contributions
in

assessment of post-separation contributions and
liabilities, 215-218

contributions to a financial resource and incidence of
adjustment of property, 94-97

de facto relationships, 87-92

direct initial financial contributions, 316-319

division of large asset pools, 16-25

domestic violence as factor in assessment of, 167-
168

double counting of contributions, 316-319

finding of a contribution range under s 79(4), 42-45

findings as to weight of contributions, 306-311

no presumption of equality, 18, 23

one party generating large wealth through special
skills, 253-256

quality and weight of initial contributions based on
“use” thereof, 36-38

quality of domestic and financial contributions
assessed, 17, 22-23

“special skills” doctrine, 16-25

superannuation contributions, 76-77

UK approach to “big money” cases, from
“requirements” to “entitlement”, 19-24

where substantial lapse of time between separation
date and hearing, 215-218

whether gambling losses from reckless behaviour as
in “Kowaliw” claims, 251-253

Rehearings
on limited basis confined to issues determined by the
trial judge, 259-260

Relationships — see De facto relationships;
Marriage

Relocation — see Residence

Residence
benefits of living rent-free in de facto relationships,
87-89
cohabitation in de facto relationships, 82, 89-93
contact orders and relocation interstate, 107-109
correct approach when proposal to relocate, 221

Family Law Council discussion paper on relocation,
11-12
habitual, and child abduction regulations, 110-112

relocation application versus shared care application,
306-311

relocation of child to China sought by mother, 320-
321
relocation of children to Japan, 112-117

Resources — see Property proceedings

Rural pensioners

equity for, 233-234

Same sex relationships

bill passed in ACT, 128

changing meaning of de facto relationships, 82-93
draft legislation for civil unions in ACT, 6
Tasmanian act recognised under UK law, 7

Schooling — see Education

Self-representation
Parties self-represented on appeal, 320-321

Separation
workplace programs for separating fathers, 245-246

Sexual abuse — see Child abuse

Shared parental responsibility
domestic violence and, 240-242
interim arrangements, 263-266

relocation application versus shared care application,
306-311

substantial and significant time, 263-266

willingness to encourage relationship of child with
other parent, 320-321

Social Security Appeals Tribunal (SSAT)
appeals from, 302-303
child support and, 293, 297
conduct of departure applications, 300-303

Spousal maintenance
appeals to House of Lords in cases involving
substantial wealth, 210-215
ongoing order for, 156-157
threshold question, 223

while children with mother, prior to relocation, 112-
117
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SSAT - see Social Security Appeals Tribunal
(SSAT)

Stay of proceedings

refusal to stay parenting orders based on
circumstances after their making, 261-262

Step-parents
child support formulas and, 298
liability of, 267
whether child has “lived with”, 272

Subpoenas
issuing and setting aside of, 273

Suicide — see Death

Summary dismissal

where transaction was entered into with bona fide
third parties for value, 249-251

Superannuation

annuity splits, 8

ATO determination exempting SMSF from related
party asset rule, 181-182

to be “treated as property”, 63-71

Case digest, 270

Emergency Services Superannuation Scheme, 34-36

entitlements, de facto relationship, 94-97

place of Part VIIIB in s 79 process after Coghlan,
62-81

resolution of complaints amendment regulations, 7

splitting orders, as variation of ineffective consent
orders, 33-34

trustees to value entitlements to be paid as pensions,
280

two lists (pools) approach, 70-71, 79

value produced by application of regulations likely
unjust and inequitable, 34-36

variation of ineffective consent orders entered prior
to superannuation amendments, 33-34

varying and setting aside property orders and, 142

Surrogacy laws
move towards uniformity of, 243-245

Taxation

ATO determination exempting SMSF from related
party asset rule, 181-182

capital gains tax rollover relief amendments, 127-
128

inherent liabilities for CGT, 256-258, 259-260

post-separation taxation liability, 156-157

Tax File Numbers and child support, 237-238

treatment of capital gains tax issues, 198-202

treatment of taxation liabilities, 158-160

Telephone services

National Enquiry Centre established, 53
new hotline number for Child Support Agency, 53

Third parties — see also Trusts
choosing to intervene in property proceedings, 286
collection of child support from, 133-134

constitutional validity of Pt VIIIAA and s 106B of
Family Law Act, 161-162

financial agreements between spouses to include,
181

orders and injunctions binding on, 283-292

summary dismissal where transaction was entered

into with bona fide third parties for value, 249-
251

trust assets and, 143-155

Travel — see Overseas travel

Trusts

discretionary trusts, and changes in beneficiaries late
in marriage, 322-330

discretionary trusts, deeds of relinquishment
overcome, 322-330

Family Court’s powers over, 143-155

power to order a trustee to make a distribution from
a discretionary trust, 163-164

Valuation

of superannuation, alteration to process, 34-36

of superannuation, s 79 process post-Coghlan, 71-81
Victorian Law Reform Commission

report on family violence, 54

Violence in the home — see Domestic (family)
violence
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Welfare payments
quarantining of, in interests of children, 230

Workplace relations

new magistrates appointed as part of reforms, 184
program to support separating fathers, 245-246
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