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adjudication relating to, 301-302, 324
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fairness of, 385-386
Adjudication
applications for, 336-347
enforcement of decisions, 208-230
judicial appeal against, 290-328, 329-335
jurisdictional error in, 20-53
legal status of, 4-19
of payment claims, 88-102
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opportunities to challenge, 222-224
validity of premature applications for, 277-283
when application for “already made”, 54-61
withdrawal and resubmission of application, 256-263
Alliance contracts
development of, 353
Alternative dispute resolution see also Adjudication;
Arbitration; Dispute resolution; Mediation

in construction disputes, 353-355
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grounds for, 251-252

Applications for adjudication
when “already made”, 54-61

Arbitration

appeals against decision by, 241-246
rising trend in use of, 362-363

As 4300-1995
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history of construction dispute resolution, 351
Backcharges for defective work

disallowance of, 42-45

Bank guarantees

as performance bonds, 408-409

Book reviews
Security of Payment in New South Wales and Victoria,
66-67
Boulle’s models of mediation
by type, 141-142
Breach of contract

period of limitation for actions, 268-269

Building actions
period of limitation, 268-276

Canada

merits based settlement pioneered in, 361

Caps on liability

in managing interface risk, 154

Cause-and-effect analysis

for loss caused by disruption, 402

Clients
dominant role in dispute resolution, 351-364
Collaborative Settlement Process see Merits based
settlement
Conditions precedent

in managing interface risk, 154

Construction industry

causes of conflict in, 136-137
dispute resolution trends, 134-151, 351-364

Consumer protection

from unfair contract terms, 366-371

Contractors
multiple, sharing site, 155-161
principal, fairness of contractual powers, 382-383
warranty contract clauses, 379-380

Contracts

adjudication of payment claims, 88-102
alliance contracts, 353-354

claim clauses are voided, 241-246
court fails to refer to, 290-328

drafting issues, 85

fixed price and cost plus, 181-204
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managing interface risk, 152-163 Direction to rectify

omitting estimate of final amount, 247 delay in opening email with, 123-130
performance bond clauses in, 407-443

period of limitation for breach of, 268-269

protection from unfair terms in, 365-389

reference dates in, 336-347

standard form contracts, 155, 372-374

subcontract clauses relating to payment claims, 23-24,

Dispute resolution
appeal against arbitrator’s decision, 241-246
by adjudication, 277-283, 290-328
fairness of clauses relating to, 387
preferred models for, 134-151
trend towards clients dominating, 351-364

39-40
termination for convenience clauses, 68-87 Disruption
time bars in, 284-289 by debris, claim for, 288
validity of payment claims, 329-335 quantifying loss caused by, 390-406

variation of terms, 103-122
Doctrinal uncertainties
Convenience in judicial review of adjudications, 8
termination for, 68-87
Duty of good faith see Good faith

Co-operation clauses .
. . Email
in construction contracts, 153 . .
service of notices by, 123-130

Cost plus contracts

L . . Enforcement
implied conditions in, 181-204 o L
of adjudicator’s determinations, 208-230, 295, 325-
Costs 328

of adjudication, factors in determining, 280 Entire agreement clauses

Creditors may be unfair, 379-380

notice given to, 164-180 Errors of law

Cross-claims restrictions of review for, 18

entitlement to bring, 164-180

Estoppel
tried on appeal, 439-440

failure to make out elements of, 116-117
Damages in adjudication of payment claims, 97-99

claimed for breach of contract, 181, 191-200 Evaluative mediation see Mediation

Day docket claims
allowance of, 40-42

Exclusion clauses
in managing interface risk, 154

Deceptive conduct see Misleading and deceptive

Expedited processes
conduct

adjudication, 294

Deeming provisions . .
i ) Extension of time
evaluating fairness of, 381 ) o
may exclude prevention principle, 284-289

Defective work and materials notification of, 231-240
backcharges for disallowed, 42-45

Fairness
Delay protection from unfair contract terms, 365-389
disruption vs, 390-391 Fidic Yellow Book

fairness of clauses relating to, 385-386

time limits for notice of, 231-233 interface risk in, 158-160

Design documents Fit for purpose warranties

functional interfaces in, 153 integration of works and, 153
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Fixed price contracts

implied conditions in, 181-204
Forfeiture

relief against, 85-86
Ge21 (Ed 2)

interface risk in, 156-158
Good faith

obligation for superintendent to act with, 238
restricts termination for convenience, 68-87

Implied conditions in contracts

fixed price and cost plus contracts, 181-204

Indemnity

fairness of clauses relating to, 386-387
in managing interface risk, 154

Information technology

trends in dispute resolution, 363

In-house counsel

use of becomes common, 354

Injunctions

to restrain recourse to performance bonds, 407-443

Insolvency

payment claims by liquidated companies, 164-180

Insurance

fairness of clauses relating to, 386-387

Interest payments
adjudication relating to, 300, 302-303, 310-311

Interest theory
mediation and, 138-139

Interface risk

managing, 152-163

Judicial review
adjudication of payment claims, 88-102
adjudication set aside following, 256-263, 277
for jurisdictional error, 290-328
of security of payment adjudications, 4-19

Jurisdictional error
in adjudication, 20-53, 336-347
in SOP adjudications, 12-13
judicial review for, 290-328

Law reform

security of payments legislation, 4-19

Leave

as prerequisite to statutory demand, 225-226

Legislation see also Security of payments legislation

dangerous ambiguities in, 388-389

supports ADR in construction industry, 354-355
Liability

capping, 154
Limitation period see Period of limitation

Liquidated companies

payment claims by, 164-180

Liquidated damages claims
associated with delay, 35-36, 289
fairness of clauses relating to, 385-386
Local government

supports ADR in construction industry, 354-355
Loss caused by disruption

quantitying, 390-406
Market research

on mediation use, 143-144

Measured mile methodology
analysis of, 390-406

Mediation

as model for construction law disputes, 134-151

Merits based settlement

pioneering use in Canada, 361

Merits review
for SOP adjudications, 15-16
jurisdictional error and, 20-53
Misleading and deceptive conduct

regarding size of sea floor debris, 288

Moore on “mediation schools”

categorisation of, 142

National Mediator Accreditation Standards

preferred model in, 141

Natural justice
alleged denial of, 36-38
in adjudication of payment claims, 88-102
validity of payment claims, 329-335
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“No-invalidity” clauses
in SOP adjudications, 18

Notifications
extension of time, 231-240
time limits for, 231-233
Novation clauses

evaluating fairness of, 382

Offsetting claims
and setting aside statutory demands, 210-211, 220

Payment claims
adjudication of, 88-102
contractual periods set for, 384
failure to refer to contract in determining, 290-328
for loss caused by disruption, 391-392
testing validity of, 164-180, 329-335
Penalties
doctrine against and termination for convenience, 81-
85
Performance bonds

restraining recourse to, 407-443

Period of limitation

in Victorian building actions, 268-276

Post-contractual conduct

as admission of rights, 114-115

Practitioners
changing role in dispute resolution, 351-364
surveyed on use of measured mile method, 405-406
Pre-contractual negotiations

post-contractual conduct and, 103-122
Premature applications

for adjudication, validity of, 277-283
Prevention principle

time extension clauses may exclude, 284-289
Privative clauses

in SOP adjudications, 17

Procedural fairness
in adjudication of payment claims, 88-102
in SOP adjudications, 17
Productivity
proving and measuring loss of, 392-393, 401-405

Progress claims and payments
adjudication relating to, 297-298
reference dates for, 336-347

Project management

coping with multiple contractors, 161-163

Proportionate liability

damage reduction claim based on, 201-204

Public decision making

by adjudicators, 12

Quantum issues

foundation of quantum meruit claim, 252-255

Queensland

reforms Security of Payments legislation, 5-6

Reasonableness
in making claims in recourse notice, 431-437
judicial review for unreasonableness, 290-328
unreasonableness as grounds for appeal, 38
Rectification

delay in opening notification, 123-130

Reference dates

payment claims depend on, 22-23

“Relation back” principle

period of limitation and, 270

Relief
against forfeiture, 85-86

Remedies

refusal to grant on discretionary grounds, 54-61

Res judicata

in adjudication of payment claims, 88-102

Restitution
where final amount omitted from contract, 247
Risk
allocated by performance bonds, 407-443
managing interface risk, 152-163
Security of Payment in New South Wales and
Victoria

review, 66-67

Security of payments legislation
adjudication declared void under, 256-263
applications for adjudication in, 54-61
enforcement of adjudication decisions, 208-230
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in Singapore, 277-283

review of adjudications under, 4-19, 336-347
Set-off defences

object of, 164-180

Setting aside
of statutory demands, 210-211, 224

Singapore
adjudication applications, 277-283

Site access clauses

in construction contracts, 153

Small businesses

consumer protection for, 370-371
Standard form contracts see Contracts

Statutory powers

adjudicators as repositories of, 10-11

of adjudication determinations, 208-209
Stay of judgment

powers to grant, 352
Subcontracts see Contracts

Superintendents
discretion as to extension of time, 231-240
fairness of contractual powers, 382-383
Supreme Courts
extent of supervisory jurisdiction, 9-10
role in judicial review applications, 16-17
Termination
adjudication relating to, 297-298
effect of on payment obligations, 312-313
for convenience, 68-87, 385
Time bars
application of for making claims, 231-240
court upholds, 284-289
evaluating fairness of, 381
in SOP adjudications, 18-19
notices served by email, 123-130
Tortious claims

period of limitation for actions, 272
Unfair contract terms see Fairness

United Kingdom

no implied duty of good faith in contract law, 72-73
unfair contract terms legislated against, 366-367

United States
construction dispute resolution in, 359, 362
implied duty of good faith in contract law, 73

Unreasonableness see Reasonableness

Variation of terms
contract not amended to reflect, 103-122
fairness of clauses permitting, 383-384
Victoria
period of limitation in, 268-276

Void provisions

litigation relating to, 241-246
Warranties

fit for purpose warranties, 153
‘Whole of contract approach

in managing interface risk, 154-155

Works specifications
functional interfaces in, 153
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