Index

Acceptable quality
compared to merchantable quality, 97-104

Access regimes — see also National Access Regime
Harper Review on, 187-191
telecommunications case law, 54-56

Accessorial liability
in use of trademarks for keyword advertising,
253-255

“Acting in concert”
use of phrase in defining boycotts, 264-266

Active retail collaboration proceedings
against Coles, 210-211

Advertising
duty of care in interpreting, 142-143
misuse of trademarks in keyword advertising,
244-259

Agents
whether in competition with principal, 6-16

Agreed penalty submissions
Federal Court rules out as evidence, 208-209,
292-298
Victorian Court of Appeal critical of, 132-133

Air freight industry
ICA applies for review of collective bargaining
determination, 68-69

Alcoholic products regulation
in Russia, 153-155

Anti-competition legislation — see Competition
law

Antitrust damages actions
EU adopts directive on, 73-78

Argentina
competition law, 230-231

ASEAN member countries
competition law in, 149-152

Australian Competition and Consumer

Commission (ACCC)

AGL South Australia case, 116-119

authorises resale price maintenance, 45-53

Coles cases, 177-179

governance issues, 218-219

interim authorisations granted by, 192-196

Lux case, 161

market power cases, 83-96, 124

Pfizer claims dismissed, 285-291

Reebok case, 205-208

regulates vertical mergers, 27

whether notices disclosed a contravention of the

CCA, 57-60

Australian Competition Tribunal
changes to recommended, 61-62
decisions made by, 62-69
on declaration and access decisions, 187-191

Australian Consumer Law

amends “merchantable” to “acceptable” quality,
97

blogs and, 197-200
disqualification orders under, 105-115
government exemption from, 183-184
proceedings against Coles under, 211-212
trademark ownership and, 244-259
unconscionable conduct under, 161

Authorisations and notifications
case law, 45-53
of secondary boycotts, 279-282

Book review
From Protection to Competition: The Politics of
Trade Practices Reform in Australia, 310

Boycotts, environmentally-motivated
proposed exemption from competition law, 260-
282

Brazil
competition law, 228-230

Brunei
competition law in, 151-152

Burden of proof — see Proof, burden of

Calderbank offers
in consumer protection law, 40-41

Cambodia
competition law in, 151

Canada
supplier bears costs of enforcing guarantee, 43

Careless and reckless conduct
can it be misleading and deceptive, 3-5

Cartel conduct cases
presumption of harm, 77

Case law
authorisations and notifications, 45-53
in South Africa, on mergers, 222-223
on disqualifying orders, 107-110
on vertical mergers, 30-35
telecommunications industry, 54-56
whether ACCC notices disclosed a contravention
of the CCA, 57-60
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Cement Australia
decision in case, 83-96

Chicago School
vertical merger analysis, 20-21

Chile
competition law, 234-235

Civil proceedings
Barbaro deemed to apply to, 292-298

Codes of conduct — see Industry codes of conduct

Coercion
definition of, 308

Collective bargaining
ACCC grants interim authorisations, 193

Collusion
vertical merger and, 23

Colombia
competition law, 231-233

Commerce
can government activities be described as, 184-
186

Commerce Commission of New Zealand
case decisions, 143, 146

Compensation
for antitrust damages, 75-76

Competition Commission of India
decisions made by, 299-301

Competition Commission (South Africa)
merger regulation, 221-225

Competition law — see also Harper Review of
competition law

anti-competitive conduct, 83

essential facilities doctrine, 120-126

EU directive on antitrust damages actions, 73-78

government exemption from, 181-186

in ASEAN member countries, 149-152

in India, 299-301

in Latin America, 226-237

price agreements and, 6-16

promotes income and employment growth, 127-
128

proposed exemption for environmental bodies,
260-282

regulating vertical mergers, 26-28

South African legislation, 221-225

unfair practices targeted by, 215-217

Compromise offers
in consumer protection law, 41-43

Conduct aimed at the public
identifying, 139-140

Consumer protection
acceptable v merchantable quality, 97-104
consumer’s implied duty of care, 139-144
electricity supply discounts, 116-119
from costs of enforcing guarantees, 36-44
government activities exempt from, 181-186
NZ telecommunications industry, 147-148
privatisation of infrastructure and, 136-138
product safety cases, 133-134

Contracts
consumer protection via, 101
for electricity supply to residential customers, 116
severance clauses in, 159-160

Contravening conduct
establishing knowledge of, 256

Costa Rica
competition law, 236-237

“Could” vs “would” debate
Cement Australia case, 88

Customer foreclosure
vertical merger strategy, 22-23

Damages Directive (EU)
adoption of, 73-78

Dawson Committee
amendments suggested by, 94
governance recommendations, 219
on disqualifying orders, 105

Dawson Valley Pipeline
application for revocation of coverage, 70-71

Deceptive conduct — see Misleading and deceptive
conduct

Declaration matters
Harper Review on, 187-191

Defects
goods must be reasonably free from, 98-99
litigation involving, 283-284

Definitions and terms
in CCA, 308-309

Digital media
blogs and the ACL, 197-200

Discounts
litigation arising from, 116-119

Dispute resolution
cartel conduct cases, 77-78
mandatory industry codes of conduct, 201-204
reforms recommended in, 217-218
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Disqualification orders
under ACL, 105-115

Disruptive buyers
vertical merger to remove, 23

Dominant purpose of boycotts
establishing, 275-277

Double mark-up
vertical integration removes, 20

Dual distribution models
competition law and, 9

Durability
as part of acceptable quality, 99-100

Duty of care
do consumers have one, 141-142

El Salvador
competition law, 235-236

Energy industry regulation
applications for mergers, 63-64
National Gas Law applications, 70-71

Entry barriers
vertical merger analysis, 24

Environmental bodies
proposed exemption from competition law, 260-
282

Equity
unconscionable conduct doctrine in, 162-166,
175-177

Essential facilities doctrine
law reform and, 120-126

European Union
antitrust damages directive, 73-78
consumer determines remedy for failure of
guaranteed goods, 43-44
vertical merger regulation, 27-28, 33
vertical price arrangements in, 10-11

Evidence
agreed penalty submissions inadmissible as, 296-
297
of anticompetitive behaviour, access to, 76

Exclusive dealing
ACCC case against Pfizer fails to show, 289

Failure of goods
defining major vs minor, 36-44

False representation — see also Misleading and
deceptive conduct
definition of, 308

Farming Code (SA)
as mandatory code of conduct, 201-204

Federal Court decisions
ACCC v Pfizer, 285-291
AGL South Australia case, 116-119
cases related to market power, 83-94
CFMEU case, 292-298
disqualifying orders issued by, 106-111
Fletcher case, 197-200
FWBII v CFMEU, 208-209
Lux decision, 161
on unconscionable conduct, 177-179
product safety cases, 133-134
Queensland Wire case, 120
Reebok case, 205-208

Federal Trade Commission (US)
decision on teeth whitening case, 304-306
Reebok case, 205

Federalism
regulation of professions in US, 302-307

Fitness for purpose
merchantable quality and, 98

Flyash market
litigation involving, 84-88

Food industry
ACCC grants interim authorisations, 195-196

Foreign jurisdictions
online trademark infringement in, 257-258

Gaming industry
collective bargaining in, 193
pooling arrangements, 195

Goods, failure of
defining major vs minor, 36-44

Government-owned businesses
exempt from competition and consumer law, 181-
186
in India, deemed subject to competition law, 301

Guarantees
consumer protection from costs of enforcing, 36-
44

Harper Review of competition law
governance recommendations, 219-220
implications of Cement Australia case for, 95-96
NCC submission to, 72
on competition versus competitors, 215-218
on declaration and access decisions, 187-191
on government exemption from competition and

consumer law, 181-186
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on regulating market power, 123-125

on secondary boycotts, 261, 267-268

on unconscionable conduct, 179-180

promotes income and employment growth, 127-
128

“Has” vs “likely to have”
in CCA, 309

High Court decisions
Amadio case, 166-168
Barbaro case, 292
cases related to market power, 89-91, 120-121
CFMEU appeal, 298
misuse of trademarks in keyword advertising,
244-259
on proposed range of sentences, 208-209
on secondary boycotts, 268-269
Pilbara Rail case, 190

Hilmer Committee
exempts government from competition and
consumer law, 181-182
on essential facilities doctrine, 121-122

Ignorance, taking advantage of
in unconscionable conduct doctrine, 164

lllegal activities
by environmental bodies, condoning, 277-279

Incentive-based regulation
of privatised industries, 137-138

Income source
after a disqualifying order, 111-114

Independent Contractors Australia
applies to ACT for review of collective
bargaining determination, 68-69

India
competition law in, 299-301

Indonesia
competition law in, 149-150

Industry codes of conduct
magazine supply market, 192-193
unconscionable conduct and, 201

Infrastructure
backlash against privatisation of, 136-138
declaration and access decisions, 187-188

Input foreclosure
vertical merger strategy, 21-22

Intellectual property
goals of trademark owners, 244-259
in India, protection of, 300-301

Interim authorisations
ACCC power to grant, 192-196

Judicial process
costs of enforcing a consumer guarantee, 36-44
role of agreed penalty submissions in, 295

Justice
access to by small business, 217-218

Keyword advertising schemes
use of trademarks in, 244-259

Laos
competition law in, 152

Latin America
competition law, 226-237

Lessening of competition
definition of, 308

Licensing of professionals
in US, costs of, 302-307

Limitation periods
for damages actions, 76-77

Litigation — see Judicial process

Malaysia
competition law in, 150-151

Mansfield J
on penalties for resale price maintenance, 81-82

Market power
Cement Australia case findings, 83
claimed misuse of, 287-289
essential facilities doctrine and, 120-126
“substantial”, defined, 308

Media industry
ACCC grants interim authorisations, 192-193

Merchantable quality
compared to acceptable quality, 97-104

Mergers
changes to processing of recommended, 61-62
South African legislation, 221-225
vertical merger analysis, 17-35

Mexico
competition law, 226-228

Ministers of the Crown
actions of in trade or commerce, 59-60
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Misleading and deceptive conduct
AGL South Australia case, 117-119
can careless and reckless conduct be described as,
3-5
misuse of trademarks in keyword advertising,
244-259

Monopolies
in vertical merger analysis, 17-35

Most favoured nation agreements
competition law and, 9

Multi-distribution models
vertical arrangements in, 6-16

Myanmar
competition law in, 151

National Access Regime
report of inquiry into, 62
work of NCC under, 70-72

National Competition Council
role in declaration and access decisions, 187-188
work under National Access Regime, 70-72

National Electricity Rules
penalties imposed under, 134-135

New Zealand consumer law
Chorus Ltd case, 144
Godfrey Hirst case, 139-144

Non-government organisations — see
Environmental bodies

Non-punitive relief orders
Reebok case, 207-208

“Norms and standards” test
for unconscionable conduct, 161-162

Notifications — see Authorisations and
notifications

Online service providers
trademark infringement suits against, 244

Outlet effect
vertical merger analysis, 23-24

Pecuniary penalties — see Penalties

Penalties — see also Agreed penalty submissions
disqualification orders as, 105-115
factors considered in determining, 205-208, 212-
214
for resale price maintenance, 81-82
under National Electricity Rules, 134-135

Philippines
competition law in, 151

Platform parity agreements
competition law and, 10

Previous conduct
in determining penalties, 114

Price-fixing
competition law issues, 6-16

Principals
whether agents may be in competition with, 6-16

Privatisation of infrastructure
backlash against, 136-138

Productivity Commission
enquiries into regulation of market power, 123
inquiry into national access regime, 190-191

Professionals
advice from in unconscionable conduct doctrine,
165-166
licensing of in US, 302-307

Proof, burden of
in unconscionable conduct doctrine, 165

Public interest issues
agreed penalty settlements, 295-296
exempting environmental bodies from
competition law, 260-282
South African merger legislation, 221-225

Punishment effect
vertical merger analysis, 23-24

Queensland Gas Distribution Network
application for light regulation of, 71-72

Reckless conduct — see Careless and reckless
conduct

Remedies
for concerns over vertical mergers, 30

Resale price maintenance
ACCC authorises, 45-53
penalties for, 81-82

Restraint of trade
litigation involving, 159-160

Retail industry
unconscionable conduct cases, 210-214, 241-243

Russia
wine industry regulation in, 153
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Safe harbours
in vertical merger guidelines, 30

Safety
as aspect of acceptable quality, 99
product safety cases, 133-134

Search engines
misuse of trademarks in keyword advertising,
244-259

Secondary boycotts — see Boycotts,
environmentally-motivated

Services
definition of, 57-59

Severance clauses
in employment contracts, 159-160

Singapore
competition law in, 149

Single monopoly profit
in vertically integrated firms, 20

Solar panel industry
misleading and deceptive conduct in, 3-5

South Africa
merger control and public interest, 221-225

South America
competition law, 226-237

South Australia
mandatory industry codes of conduct in, 201-204

South East Asia
competition law in, 149-152

Special disability
in unconscionable conduct doctrine, 162-164

Start ups
in India, tactics used by, 300

Subjective language
in consumer protection law, 39-40

Substantial market power — see also Market
power
definition of, 308

Supermarket chains — see Retail industry

Supreme Court of Tasmania
Bulk Frozen Foods case, 159-160

Supreme Court (US)
on professional regulation at State level, 306-307

Telecommunications industry
case law, 54-56
Chorus Ltd case, 144

Thailand
competition law in, 150

Totality principle
in determining penalties, 111

Trade or commerce
can government activities be described as?, 184-
186

Trademarks
serving the goals of owners of, 244-259

Transport industry
ACCC grants interim authorisations, 194-196

Unconscionable conduct
by supermarket chains, 210-214
implications of Lux decision, 161
industry codes of conduct and, 201

Unfair practices
competition law should target, 215-217
consumer protection from, 101-104

United States
case law on vertical mergers, 30-32
FTC investigates Reebok claims in, 205
regulation of professions in, 302-307
vertical merger regulation, 26-27
vertical price arrangements in, 10-11

Uruguay
competition law, 233-234

Vertical merger analysis
competition law and, 17-35

Vertical price arrangements
price fixing in, 6-16
Victorian Court of Appeal
on agreed penalties, 132-133

Vietnam
competition law in, 150

Wine industry regulation
in Russia, 153-155
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