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Index 
ACCC – see Australian Competition and Consumer Commission 
Advertising, misleading – see Misleading advertising 
AdWords – see Google 
Anti-competitive conduct – see Competition 
Artistic works 

copyright for paintings, drawings, works of sculpture, engravings and photographs, 160-161 
copyright under the 1905 statute, 166-167 
resale royalty scheme – see Resale royalty scheme 

Asia 
website blocking injunctions in, 71 

AusPat database 
patent information from, 27 

Australian Competition and Consumer Commission (ACCC) 
consideration of patent pools by, 226-227 
Google v ACCC, 35-41, 47-48 

Biotechnology – see also Gene-related patents 
repeatability and patentability, 12-14 

Books – see also Literary works 
copyright at federation, 164-166 
copyright in colonial times, 158-160 

Business methods 
repeatability and patentability, 5-17 

CAL – see Copyright Agency Ltd (CAL) 
Certification 

applicant’s composite trade mark and, 49-54 
“de facto certification trade mark”, 52 

Competition 
competitors’ trade marks in Google AdWords, 35-48 
compulsory licensing of patents and, 84-88 
patent pools and, 220-227 

Compulsory licensing (copyright) 
history of, 169 

Compulsory licensing (patents) 
anti-competitive conduct, 84-88 
domestic requirements, 76-77 
inconvenience of court proceedings, 78-81 
international and bilateral obligations, 75-76 
Productivity Commission 2013 inquiry, 75, 79-87 
reasonable requirements of the public, 81-84 
reforms required, 74-92 
voluntary licensing and refusals to license, 77-78 

Computer programs – see also Software patents 
as literary works, 200-201 

Copyright 
“appropriate” length of – see Copyright duration 
licensing or assignment, 151-153 
open source software licensing and, 200-201 
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PPSA and, 141-153 
transferee liability, 146 

Copyright Agency Ltd (CAL) 
resale royalty scheme and, 95, 99, 102-105 

Copyright duration 
1869 to 2014, 155-178 
1869: colonial period, 157-164 
1901: at federation, 164-167 
1905 Act, 164-167 
1912 Act, 167-172 
1968 Act, 172-177 
date of publication compared with expiration of copyright, 170-171 
life expectancies and, 165-166, 170-173, 176-177 
works made today, 177 

Copyright infringement 
website blocking injunctions and, 59-73 

Craft practitioners 
resale royalty scheme and – see Resale royalty scheme 

Crown use – see Government (Crown) use 
Deceptively similar trade marks 

“character” of the marks, 120-124 
circumstances of the trade, 128-132 
“contextual confusion” situations, 135-138 
core questions, 115-116 
“deceptively similar” defined in the act, 112 
descriptive matter and matter common to the trades, 126-127 
determining deceptive similarity, 111-140 
instances of actual confusion, 134-135 
intention of the “offending” party, 133-134 
judicial statements for determining, 113-115 
kind of customers involved, 132-133 
look and sound, 117 
meanings or ideas, 124-126 
recollection of the mark, 117-120 
“similar goods” and “similar services”, 112 
“substantially identical” definition and, 111-114, 117, 125, 131, 135, 139, 142 
suggested new legislative definition, 140 

Designs 
PPSA and, 141-143, 149-150, 153 

Drawings – see Artistic works 
Duration of copyright – see Copyright duration 
Engravings – see Artistic works 
Europe 

scrutiny of patent pools in, 221-222 
software patents, 206-209 
trade mark law, 41-48 
website blocking injunctions, 61-64 

Financial services – see Business methods 
(F)RAND licensing model 

Europe, 221-222 
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patent pools and, 220-227 
United States, 222-223 

Freedom of expression and information 
website blocking injunctions and, 70-71 

Gene-related patents 
patentability of isolated gene structures, 181-197 

GNU general public license (GPL) 
software protection using, 211-217 

Google 
European v Australian approach to liability, 47-48 
Google France’s liability for trade mark infringement, 42-47 
Google v ACCC, 35-41, 47-48 
operation of the “publisher’s defence”, 38-39 
secondary liability, 41 
trademark use and misleading advertising in Google AdWords, 35-48 

Government (Crown) use 
domestic requirements, 76-77 
international and bilateral obligations, 75-76 
Productivity Commission 2013 inquiry, 88-91 
reform needed, 74-92 

Halal food 
certification, 49-54 

Imperial law 
duration of copyright in 1912, 167-172 

Industry standards – see Standard essential patents 
Infringement 

copyright – see Copyright infringement 
patents – see Patent infringement 
trade marks – see Trade mark infringement 

Injunctions – see Website blocking injunctions 
Intellectual property – see Copyright; Designs; Patents; Personal property security interests; 

Trade marks 
Internet Service Providers (ISPs) – see Website blocking injunctions 
Invention 

gene-related patents and, 181-197 
repeatability or reproducibility in patent law, 5-17 

IP Australia 
AusPat database, 27 

Lectures 
copyright, 163-164, 167 

Licences 
compulsory – see Compulsory licensing 
express patent licences, 215-217 
(F)RAND licensing model, 220-227 
IP, PPSA and, 141-154 
licence or assignment of copyright, 151-153 
open source – see Open source software 

Linux operating system 
open source licensing, 209-215 

Literary works – see also Books; Lectures; Telegrams 
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copyright duration, 170-173, 176-177 
Manufacturing processes 

“manner of new manufacture”, concept of, 181-197 
repeatability and patentability, 10-11 

Misleading advertising 
European v Australian approach to, 47-48 
intermediary liability for, 35-48 
operation of the “publisher’s defence”, 38-39 
search engine liability, 35-48 
trade mark use and, in Google AdWords, 35-48 

Myriad Genetics case 
first instance decision, 187-189 
Full Court of the Federal Court, 189-191 

New Zealand 
gene-related patents in, 186-187, 192-196 
software patents, 205-206 

Online IP enforcement 
website blocking injunctions, 59-73 

Open source software 
enforceability of licences, 199 
GNU general public license (GPL) to protect, 211-217 
GPLv3 and express patent licences, 215-217 
patent pooling, 218 
software patents and, 198-218 

Paintings – see Artistic works 
Patent infringement 

innocent infringement, and patent marking, 18-34 
Patent pools 

competition and, 223-227 
to protect open source software, 218 
standard essential patents and, 220-227 

Patentability 
isolated gene structures, 181-197 
legislative exclusions to, 193-194 
means of restricting patent scope, 194-196 
policy considerations as grounds for refusal, 196-197 
repeatability or reproducibility and, 5-17 
requirements for, 7-10 
software – see Software patents 
subject matter eligibility of gene-related patents, 181-197 
test for, 183-186 

Patents 
express patent licences, 215-217 
innocent infringement, 18-34 
life of, compared to copyright, 156-157 
notice of patent rights, 18-34 
open source software licensing and, 198-218 
patent notice failure, 33-34 
patent numbers and virtual marking, 18-34 
PPSA and, 141-145, 147, 149-151, 153 
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software patents, 198-218 
traditional marking, 21-30 
virtual marking, 30-32 

Patents Act 1990 (Cth) 
s 18, requirements for patentability, 7-10 

disclosure requirements, 10 
patentable subject matter, 8 
sufficiency of description, 9-10 
usefulness requirement, 9 

s 123, interpretation of, 22-26 
s 123, proposed amendments to reduce transaction costs, 26-30 

Personal property security interests 
challenges for IP owners and disseminators, 150-153 
intellectual property rights and, 141-154 
IP intrinsically associated with collateral, 153 
IP licences, 144 
IP specific provisions in the PPSA, 143-147 
licence or assignment of copyright, 151-153 
maximising IP protection, 147-150 
multiple IP registers, 150 
registration requirements, 141, 148-150 
serial numbers to describe IP, 147-149, 151, 153-154 
transferee liability under, 146 

Photographs – see Artistic works 
Productivity Commission 2013 inquiry 

compulsory licensing of patents, 75, 79-87 
government (Crown) use, 88-91 

Property security interests – see Personal property security interests 
RAND licensing model – see (F)RAND licensing model 
Red Hat, see TPS v Red Hat 
Registered trade marks – see Trade marks 
Resale royalty scheme 

art market professionals and, 104-105 
AU$1,000 threshold, 96 
commercial resales benefiting artists, 98-100 
contribution to incomes of artists, 95-98 
implications for artists, 93-106 
limitations external to the Resale Act, 100-103 
limitations internal to the Resale Act, 103-106 
opting out of use of CAL to collect royalties, 104 
partial cascading liability in, 103-104 
provisions for artists, 95-100 

Research 
compulsory licensing of patents and, 74, 78, 88-91 

Royalties 
artwork resale – see Resale royalty scheme 
patent pools and, 220-227 

Sculptural works – see Artistic works 
Search engine operators (SEOs) 

liability for misleading advertising and trade mark infringement, 35-48 
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Security for financing – see Personal property security interests 
SEPs – see Standard essential patents (SEPs) 
Site blocking – see Website blocking injunctions 
Software patents – see also Computer programs 

copyright vs patent protection, 198-218 
Linux open source operating system, 209-215 
open source licensing and, 198-218 
patentable subject matter, 202-209 

Standard essential patents (SEPs) 
patent pools and, 220-227 

Subject matter eligibility – see Patentability 
“Substantially identical” definition 

deceptive similarity and, 111-114, 117, 125, 131, 135, 139, 142 
Technology standards – see Standard essential patents (SEPs) 
Telegrams 

copyright, 161-163 
Term of copyright – see Copyright duration 
TPS v Red Hat 

enforceability of GPLv2 in Australia, 211-213 
litigation in the United States, 209-211 
use of the anti-patent section in the GPL, 214-215 
validity issues for the TPS patent in Australia, 213-214 

Trade mark infringement 
availability of the safe-harbour defence, 45-47 
Google’s liability for, 42-47 
s 120(3) infringement, 139 
search engine liability, 35-48 
secondary liability, 41 
unauthorised use of applicant’s composite trade mark, 49-54 
website blocking injunctions and, 73 

Trade marks 
deceptive similarity – see Deceptively similar trade marks 
Google AdWords and – see Misleading advertising 
PPSA and, 141-143, 145, 149-150, 153 
self-declared “organic”, “certification” or “compliance” trade marks, 52 

TRIPS Agreement 
compulsory licensing of patents and, 75, 84, 90 

Twin Peaks Software, see TPS v Red Hat 
United Kingdom 

duration of copyright in 1912 Imperial law, 167-172 
website blocking injunctions, 61-64 

United States 
scrutiny of patent pools, 222-223 
software patents, 202-204, 209-211 

Video artworks – see Artistic works; Resale royalty scheme 
Virtual marking 

advantages and implementation, 30-32 
to correct patent notice failure, 33-34 
patent numbers and, 18-34 

Visual artists – see Artistic works; Resale royalty scheme 
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Website blocking injunctions 
Asia, 71 
Australian readiness for, 71-72 
costs of implementation, 69-70 
effectiveness of, 66-69 
Europe, 60-64 
online IP enforcement changes from, 59-73 
proportionality, 65-66 
specificity of prescribed steps, 64-65 
United Kingdom, 60-61 

Websites 
virtual marking of patents, 30-32 

Written word – see Books; Lectures; Literary works; Telegrams 
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