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hypothetical arsonist example, 228-245 

Frustration doctrine 
limitations of, 330 

Game theory 
collusion findings tested by, 489-494 

Garnaut-Clunies-Ross resource rent tax 
MRRT seen as, 382 

Gillard Labor government 
regulatory capture by mining industry, 396-398 

Global Food Safety Initiative 
coming into operation, 300 

Global markets 
cartel conduct in, 29-30 
e-commerce in, 514-515 

Good faith see Duty of good faith 
Google 

European antitrust case against, 433-435 
Grocery Supply Agreements 

supermarket regulation via, 411-412 
Harmonisation see International law 
Harper Review 

government favourable to, 267 
Issues Paper, 27 
on extraterritorial cartels, 474-488 
on globalised markets, 517-518 
on information exchange, 89-90 
on price signalling, 82-85 
on unconscionable conduct provisions, 417-418 



Index 

566   (2015) 43 ABLR 559 

proposes “substantial lessening of competition” test, 402, 414-416 
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rejects constitutional challenge to IAA, 346 
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Hub and spoke arrangements 
potential for collusion in, 81-100 
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foreign suppliers of domestic markets, 516-517 
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Fair Work Act limits ability to address, 125-126 
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in credit repair company regulation, 204 
supermarket regulation via, 418 
Treasury guidelines on, 401-402 
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potential for collusion in, 81-100 
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move for law reform, 4 
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software as, 422-423 

Interest arbitration 
in Canada, 121-137 
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International cartels see Cartel conduct 
International law 
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under separation of powers doctrine, 56-58 
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obligations under work health and safety law, 317 
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alleged misuse of, 404-406, 412-413 
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Maverick competitors 
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class actions based on claims of, 448-461 
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on international commercial arbitration, 344-345 

Monopolisation 
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monopsony power of supermarkets, 400-419 
recognising, 231 
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force majeure events affecting, 329-343 

Murray Inquiry see Financial Services (Murray) Inquiry 
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to be replaced, 173 
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Negotiated settlements see also Dispute resolution 

after force majeure shortfalls in supply, 334-335, 341-342 
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sporting leagues, 219-220 
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good faith doctrine in contract law, 362 
work health and safety regulation, 307-317, 321, 327 
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response to food fraud, 278-279 
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attempt to undermine, 348 
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communication of, 91 
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Overseas proceedings see Foreign litigation 
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civil, as punishment, 64-65 
Petroleum Resource Rent Tax 

relative success of, 383 
“Plain exclusion” 

treatment of, 229, 232-233 
under US and EU law, 235-237 

Post expiry/termination restraints 
franchising agreements, 162-165 

Prices 
ability to reverse announced price increases, 93-94 
agreements reached through price fixing, 84-86 
in hub and spoke arrangements, 81-100 
information exchange about, 91-92 

Privacy issues see also Confidentiality issues; Disclosure issues 
Credit Reporting Code of Conduct and, 184-186 

Privatisation of state enterprises 
status of union deals made during, 522-530 

Privy Council 
on good faith doctrine, 370-371, 374 

Pro rata division of goods 
after force majeure shortfalls in supply, 335-336 

Productivity Commission 
inquiry by, 4 

Professional sport see Sporting leagues 
Profit shifting 

supermarket misconduct relating to, 400 
Proscribed purpose 

arsonist example and, 237-238 
Public interest issues 

in terminating enterprise agreements, 522-530 
Public sector 

duty of good faith and acting in best interests, 138-151 
Qantas industrial dispute 

arbitration during, 124-125 
Quota provisions 

supply dependent on, 334 
Rail industry 

enterprise agreements terminated in, 522-530 
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long-term deleterious effects of, 232 
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as aspect of good faith, 365-369 
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of beneficiaries’ expectations, 462-473 
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Regulation 
defining “best interests” of public entities, 138-151 
factors in rule design, 146 
regulatory capture in mining industry, 379 
what kind of rule is best interests duty?, 139-140 

“Related to trade or commerce” provision 
difficulties in practice with, 478-479 

Relational contracts see Contracts 
Remedies 

for life insurers in cases of non-disclosure or misrepresentation, 71-72 
in credit repair company regulation, 200 

Remote signing protocols 
for financing transactions, 497-508 

Renegotiation see Negotiated settlements 
Rent taxes see Economic rents 
Resource rent taxes see Mining industry 
Resource Super Profits Tax 

proposals for, 384, 393-396 
Resources Policy Statement 

as basis for regulatory capture, 389 
“Re:think” initiative 

tax reform in, 379 
Risk allocation 

via bank guarantee, 463 
Royal Commissions 

into the Australian meat industry, 277-278 
into trade union governance and corruption, 350-352 

Rudd Labor government 
fails to bring in Resources Super Profit Tax, 393-396 

Rule making see Regulation 
Rural Press case 

collusion findings in, 489-496 
Safe Work Australia 

on “reasonably practicable” care, 310-312 
Securities see Shareholders 
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Insurance Contracts Act reform, 68-74 
Senate Committees 

inquiries by, 268 
Separation of powers doctrine 

judicial independence under, 56-58 
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basis for class actions by, 448-461 
Social welfare 
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Sporting leagues 

antitrust laws and, 206-227 
work health and safety in, 303-328 
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Standards 
application to food fraud, 286-287, 291, 293-294 

Standing Council on Primary Industries 
Terms of Reference, 284 

States and Territories see also Names of States and Territories 
food regulation in, 288-290, 293-296 
mining royalties for, 390-393 

Statutory law 
extraterritoriality in, 476-477 

Subrogation 
Insurance Contracts Act reform, 73 

Substantial market power see Market power 
Substitute performance 

force majeure clause normally excludes, 333-334 
Supermarket misconduct 

consumer protection from, 400-419 
Suppliers of plant and substances 

obligations under work health and safety law, 317 
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arsonist example and, 238-243 
defining, 7-8, 11-12, 228-229 

Tax reform 
prospects for under new PM, 356 
reasons for failure of MRRT, 379 

TCL Air Conditioner 
cases brought to arbitration by, 345-348 

“Termination” 
of franchising agreements, defining, 152-166 

Timing 
of price information exchange, 92-93 

Trade law 
Commonwealth powers in, 101-120 
on foreign suppliers of domestic markets, 515-516 

Trade unions 
deals made with during privatisation, 522-530 
Royal Commission into, 350-352 

Transparency 
in rule design, 146 
of prices, facilitated by information exchange, 92-93 

Trust see Duty of trust 
Unconscionable conduct see also Misleading conduct 

charged against ACCC, 3-4 
in regulating supermarket competition, 406-410, 417 

United Kingdom 
credit repair company regulation in, 193-196 
food consumer protection in, 300-301 
food fraud cases in, 272-275 
good faith doctrine in, 360-363, 370-371 
law on extraterritorial jurisdiction, 487 
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Supreme Court endorses doctrine of good faith, 359 
use of monopsony power in, 401 

United Nations 
food consumer protection guidelines, 283-284 

United States 
allocation of goods after shortfall in supply, 337-338 
antitrust laws and digital media in, 426-429 
approach to “plain exclusion”, 235-237 
case law on trade and commerce powers, 110-113 
claims of regulatory capture in, 388-389 
credit repair company regulation in, 190-193 
effects doctrine in, 484-485 
food fraud cases in, 275 
good faith doctrine accepted in, 363 
mandatory interest arbitration in, 129 
perspective on cartel disclosure requirements, 39-41 
racketeering laws in, 350-351 
readiness to infer agreement in, 94-95 
sporting league monopolies in, 206-227 
Supreme Court revises fraud presumption, 448-461 
use of monopsony power in, 401 

Vexatious proceedings 
attempt to undermine NY Convention, 348-349 

Victoria 
good faith doctrine in contract law, 362 
work health and safety regulation, 307-317, 321, 327 

“Victoria Honey” case 
handling of by Health Victoria, 298-299 

Victorian Court of Appeal 
attitude to agreed penalties, 49 

Virtual signatures see Remote signing protocols 
Wednesbury reasonableness 

applied to contracts, 369-370 
Work health and safety 

in professional sport, 303-328 
Workably competitive market theory 

guidance from, 13 
Workplace determination provisions 

under Fair Work Act, 123 
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