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Aboriginal customary law 
sexual relations with minors, 44 
traditional punishment, 44-45 

Access to legal information – see also 
Internet 

invention of printing, 331-332 

Admissibility of evidence 
accused’s right to a fair trial, 8, 13, 14, 15, 

20 
elements of fair trial, 18 
public interest, 16-17 
witness anonymity, 17 

appeals, 13 
bad character evidence, 10-11, 228, 338 

judicial guidance, 229-230 
hearsay, 10, 11 
induced confessions, 111, 113 

elicititation, 113-114 
reliability, 114 

polygraph examinations, 21, 29, 33, 36 
Canadian courts, 28-29, 30, 31 
character evidence, 30, 31 
credibility of accused, 31 
expert evidence, 29, 30, 31, 32 

criteria for recognition, 32 
ultimate issue rule, 33 

oath helping, 30 
other jurisdictions, 29 
past consistent statements, 30 
reliability of tests, 31-32, 33-36 
ultimate issue rule, 28, 33 
United States courts, 26-28, 32 

probative value and prejudice, 8, 11-12, 14, 
19-20 

bad character, 10-11 
hearsay, 10, 11 
illegitimate prejudice, meaning, 9 
improper use of evidence, 19 
similar fact evidence, 14, 18-19 
statutory formulations, 10 
weighing value against prejudice, 11 

Aiders and abettors 
sentencing, 46-47 

principal offenders, and, 47-48 

Anti-discrimination – see also Hate crime 
legislation 

adequacy, 216 
disabled persons, 213-214 
overview, 213 
sexual discrimination, 214 
vilification, 213, 214 

Appeals – see also Bail pending appeal 
bias, 376 
fairness of trial, 13 
non-disclosure of exculpatory evidence, 377 
miscarriage of justice, 377-378 

Assault – see Consensual harm 

Australian Capital Territory 
bill of rights, 178, 180 

development of dialogue model, 179 
history of introduction, 178 

cannabis use control, 118 
harm minimisation approach, 118, 119, 

120 
justification for reforms, 119 
recent amendments, 118-119, 120 
trafficable quantities, 119 

Australian Crime Commission 
coercive powers, 166 
evidence, 164 
examiners and examinations, 161-162 
right to silence, 163 

Bail pending appeal 
Canadian approach, 310 

appeal against conviction, 311 
appeal against sentence, 311 
Ouimet Committee, 310, 312 
public interest, 311 

Delay pre-appeal, 303, 304, 312-312 
appeal court performance, 304 

exceptional circumstances, 297, 314 
determination, 297-299 

Hanson case, 301 
decision on bail application, 302 

impact of imprisonment, 303 
return to prison, 306-307, 313 

length of custodial sentence, 297 
non-parole period, 298 
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partial suspended sentence, 298 
limit on power to grant, 296 

common law, 297 
New Zealand approach, 308 

exercise of discretion, 309 
interests of justice, 309, 310 
just cause for continued detention, 309 
strength of appeal, 309, 310 

outcomes of appeals, 299 
financial advantage by deception, 302-

303 
Hanson case, 301-302 
manslaughter, 302 
sexual offences (children), 300-301 

preferable approach, 312, 313, 314 
competing interests, 314 
delay, 312-313 
fairness, 312 
impact of return to prison, 313 
status of convicted person, 312 

prospects for successful appeal, 298 
assessment, 299 
New Zealand, 309, 310 

sexual offences (children), 300-301, 313, 
314 

strict approach policy, 304-305 
conviction appearing contingent, 305-306 
impact of return to prison, 306-307 
public interest, 308 
respect for judicial system, 308 
unmeritorious appeals, 307-308 

Bill of rights 
Australian Capital Territory, 178, 180 

development of model, 179 
declaratory approach, 170-171 

Victorian Bill 1988, 172 
dialogue model, 169, 174-181 
entrenched charter, 170, 171, 174 
Federal Government, 180 
Indonesia, 262 
New Zealand, 169, 174, 176, 177, 179 

entrenched charter proposal, 174 
history of introduction, 174, 180 
inconsistent legislation, 175-176 
parliamentary sovereignty, 174-175 

statutory charter, 170 
United Kingdom, 176, 179 

adoption of NZ model, 177 
history of introduction, 176-177 

Victoria, 169, 173, 174, 179 
declaratory approach, 170-171, 172 
dialogue model, 179, 181 
Justice Statement, 170-171, 180-181 
previous attempts at introduction, 171-

174 

Canada 
bail pending appeal, 310 

appeal against conviction, 311 
appeal against sentence, 311 
Ouimet Committee, 310, 312 
public interest, 311 

Cannabis use control 
approaches in controlling, 116, 117, 120 
Australian Capital Territory, 118 

harm minimisation approach, 118, 119, 
120 

recent amendments, 118-119, 120 
trafficable quantities, 119 

deterrent effect, 117, 120 
use patterns, 117 
use statistics, 116 

Childhood sexual abuse – see Sexual 
offences (children) 

Codification of criminal law – see also 
Model Criminal Code 

concept in Australia, 267, 279 
principles of social justice, 268-269 

constitutional principle, 269 
Griffith Codes, 265, 267, 269 
New South Wales, 276 

self-defence provisions, 277 
statutory interpretation, 279, 280 
underlying principles, 268 

Consensual harm 
English position, 197 
Indian Penal Code, 198-200 

age limits, 199, 200 
benefit of consenting party, 199-200 
categories of cases, 198 
individualistic libertarian position, 198, 

199 
Model Criminal Code Officers Committee, 

197 
draft provision, 198 

overview, 197 
serious bodily harm, 198 
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Constitution – see also Jury trials (federal 
offences) 

military justice system, 326, 327 
Senate Committee Report, 328, 329, 330 

Corroboration 
sexual offences (children), 300 

jury warnings, 282, 283 
Longman warning, 285 

Covert investigative methods 
“Canadian Model”, 111-112, 115 
induced confessions, 111, 112, 115 

elicititation, 113-114 
involuntariness, 112-113 
reliability, 113, 114 
right to silence, 115 

undercover gangs, 111-112, 115, 156 
Victoria, 156 

exclusion of evidence, 157 
inducement to commit crime, 157, 158 
liability of participants, 157 
reporting obligations, 158 

Crimes Act 1900 (NSW) 
self-defence provisions, 266-267, 276 

accused’s state of mind, 278-279 
defence, concept, 277 
infliction, concept, 277, 279 
intentional or reckless infliction of death, 

277-278 
statutory interpretation, 271, 277-278 

Criminal Code (ACT) 
statutory interpretation, 275 

Criminal Code (Cth) 
fault requirement, 58 
importation of prohibited goods, 55, 60 

conduct and circumstance, 56, 57, 59 
intention and recklessness, 55, 56, 58-59, 

60 
judicial interpretation, 55 

conduct and circumstance, 56, 57 
legislative drafting, 55, 57, 58 

intention and recklessness, 57 

Criminal Code (NT) 
Aboriginal customary law, 44 
act, definition, 37-42, 237, 238, 239, 242 

actus reus, 39, 41 
event or act, 42, 240, 241 
ordinary meaning, 41 

wide interpretation, 240, 241, 243 
construction of Code, 40 
sexual intercourse without consent, 37, 38, 

43, 237 
act, definition, 37-42, 237, 238, 239, 240-

243 
event, meaning, 41, 42, 240 
intention or recklessness, 237-238, 239 
legislative intent, 39-40 
mistake of fact, 240 
other State Codes, implications, 241, 242, 

243 
state of things, meaning, 42-43 

traffic offences, 43 
vicarious liability, 43 

Criminal codes 
construction of provisions, 271-273 
statutory interpretation, 266, 267, 271, 273, 

279, 280 
common law, 273, 274, 275 
context of code as a whole, 272 
Draft Code, England and Wales, 274-275 
paramount rule, 272 

Criminal Justice Act 2003 (UK) 
bad character evidence, 228, 229 
jury reform, 230 

Criminal justice system – see also Legal 
systems; Military justice system 

United Kingdom, 228 

Criminal negligence 
manslaughter, 122, 217, 219, 221, 222, 223 

breach of duty, 220-221 
causal connection, 221 
dangerous things, 217 
duty of care owed, 219-220 
standards of proof, 224, 226 

Criminal statutes 
statutory interpretation, 266, 267, 270 

common law, 270-271 
extrinsic materials, 270 

Cross-examination 
sexual offences (children), 291-292 

Death by dangerous driving 
sentencing, 244, 247 

adequacy of sentence, 244, 245, 246 
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guidelines, 244, 245, 246 
mitigating factors, 244, 245 
policy issues, 245-246 
prevention of road fatalities, 246 
restorative programs, 246 

Defences – see Consensual harm; 
Provocation defence 

Definitions – see also Words and phrases 
act, 37-42, 237, 238, 239, 240-243 
organised crime offence, 160 
organised criminal group, 343-345 
rape, 6 

Detention legislation – see Indefinite 
detention legislation; Preventative 
detention legislation 

Discrimination – see Anti-discrimination 
laws; Hate crime legislation 

DNA evidence contamination 
accreditation of laboratories, 74, 91 
acknowledgement of errors, 82 
Australian laboratories, 72 

accreditation testing, 74 
Jaiydn Leskie case, 72-73, 81 
John Tonge Centre, 72-74 
other examples, 81-82 
work loads, 86 

challenging evidence because of risk, 86-88 
coincidental DNA matches, 76, 91-92 

loci profiles, 76-77, 92 
“cold hit” mistakes, 75-76 
covering up errors, 83 
cross-contamination, 77-78, 92 

defence scrutinisation efforts, 78-79 
detection difficulties, 77 
OJ Simpson trial, 78-79 

denial of errors, 83 
DNA briefs, 88-89 
DNA checklist, 89 

chain of custody, 90 
completeness of profile, 91-92 
laboratory protocols, 91 
results, 93 
statistical calculations, 93 
transportation, 90 

DNA databases, 89 
“cold hit” mistakes, 75-76 

DNA probability statistics, 93 
exclusion of error rates from jurors, 72 

forensic scientists, 83 
adoption of investigative role, 84 
recriminations, 84-85 

guilty plea discounts, 86-87 
human error, 77 

understanding the risks, 88 
labelling errors, 75 
selective DNA testing, 73, 74-75, 90 
transportation of samples, 74, 90 
United States laboratories, 71, 72 

error rates, 71 
Houston scandal, 79-80 
other examples, 80-81 
work loads, 85 

work load of laboratories, 85-86 

Drug control – see Cannabis use control 

Drug offences 
Corby case, 261 

Australia/Indonesia co-operation, 261-
262 

fairness of trial, 262 
international treaties, 261 

importation of prohibited goods, 55, 60 
conduct and circumstance, 56, 57, 59 
extradition, 368-369, 372 
intention and recklessness, 55, 56, 58-59, 

60 
jury trials, 261 
right to silence, 251 
sentencing, 121, 355, 362 

Corby case, 261 
discounts, 358 
fact finding, 362-363 
instinctive synthesis, 356, 357, 358, 359 
risk to offender’s safety, 121 
two-stage approach, 356, 357-358, 359 

specialised courts, 6 
unlawful possession, 250-251 

England and Wales – see United Kingdom 

European arrest warrant 
operation, 234-235 

European Court of Human Rights 
United Kingdom, 176-177 

Evidence – see Admissibility of evidence; 
DNA evidence contamination 
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Australian Crime Commission, 164 
bad character evidence, 10-11, 228, 338 

guidance on admissibility, 229-230 
non-disclosure of exculpatory evidence, 377 
sexual offences (children) 

inconsistencies, 315-316 
silence, 235 

adverse inference, 236 
similar fact evidence, 14, 18-19, 338 
Victoria, 167 

Chief Examiner, 164-165 
controlled operations, 157 

 

Extradition 
abuse of process, 372 
double criminality, 369, 370 
European arrest warrant, 234-235 
Palermo Convention, 349, 351 

conditional operation, 350 
refusal by signatories, 350 

prohibited imports, 368, 372 
facts of case, 368-369 

speciality rule, 369 
breach of rule, 370-371 
flexible approach, 371 

stay of proceedings, 372, 373 

Fairness of trial 
accused’s right to fair trial, 13, 14, 15, 20 

elements of fair trial, 18 
evolution of concept, 16-17 
Internet and, 331-339 
probative value and prejudice, 8-12, 19-

20 
public interest, 16-17 
witness anonymity, 17 

appeals, 13 
bail pending appeals, 312 

characteristics, 332 
competing interests, 12, 13 
due process, 332 
Internet and, 331, 333, 335, 338, 339 

jurors, access by, 333 
jury misconduct, 333 
pre-trial publicity, 335-336 
proposed guidelines, 336-337 
Robots exclusion protocol, 337 
sequestration, 337 

miscarriage of justice, 377-378 
natural justice, 332 
probative value and prejudice, 8, 11-12, 19-

20 
illegitimate prejudice, meaning, 9 
improper use of evidence, 19 
similar fact evidence, 14, 18-19 
statutory formulations, 10 
weighing value against prejudice, 11 

protection techniques, 338 
sexual offences, 6, 7 
similar fact evidence, 14, 18-19, 338 

Federal offences – see Jury trials (federal 
offences) 

Forensic evidence – see DNA evidence 
contamination; Sexual offences 
(children) 

Harm – see Consensual harm 

Hate crime 
increased penalties, 209, 215 
psychological severity, 209-210 
physical severity, 208, 210, 215, 216 

comparison to aggravated assault, 208 
statistics, 207-208 

social impact, 210 

Hate crime legislation – see also Anti-
discrimination laws 

Australian situation, 213, 214-215 
need for legislation, 216 

identity politics, 212, 213 
impact on legislation, 212, 213 

impact on reducing crime, 206 
increased penalties, 203, 204, 209, 215 
issues arising from, 201-202 
justification for, 205 
motive, 211, 212, 215 

culpability, 212 
 intention and, 211 

operation of legislation, 202 
overview, 201 
recognisable groups, 216 
substantive law, 203-204, 215 
symbolic in nature, 205-206, 212 
types of legislation, 202 
United Kingdom, 204, 205 

increased penalties, 204 
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race and religion, 204 
United States, 202, 204, 205 

increased penalties, 203 
legislative language, 203 
sexual orientation, 202-203 
substantive law, 203-204 

Hearsay 
probative value and prejudice, 10, 11 
provocation defence, 136 

Homicide 
defence of accident, 252 
non-disclosure of exculpatory evidence, 377 
provocation defence, 133, 138 

abolition in Victoria, 137 
self-defence alternative, 138 

hearsay, 136 
juries, 134-135, 136 
objective test, 134 
Ramage case, 135-137 
relationship breakdown statistics, 134 

Human rights – see Bill of rights 

Imprisonment – see Bail pending appeal 

Importation of prohibited goods 
conduct and circumstance, 56, 57, 59 
extradition, 368-369, 372 
intention and recklessness, 55, 56, 58-59, 60 

Indefinite detention legislation – see also 
Preventative detention legislation 

current State provisions, 95-96 
High Court’s response, 94, 146 

cautious approach, 97, 98, 99 
danger to society, meaning, 98 

historical background, 95-96 
mental health professionals, 106 

evidence from, 99 
policy issues, 105 
political support, 110 
predictions of risk, 106 
principle of proportionality, 96, 98 

public protection and, 96 
sexual offenders, 97-98, 101, 365 
Victorian provisions, 96 

validity, 96-97 
Western Australian provisions, 96, 99 

balance of probabilities approach, 97, 98 

Indian Penal Code 
consensual harm, 198-200 

age limits, 199, 200 
benefit of consenting party, 199-200 
categories of cases, 198 
individualistic libertarian position, 198, 

199 

Indonesia 
Bali bombers, 262, 263 

sentencing, 262 
bill of rights, 262 
Corby case, 261 
drug trafficking offences, 261 
legal system, 262, 263 

International treaties 
drug offences 

Corby case, 261 
organised crime, 340 

Ad Hoc Committee, 342, 347 
historical development, 340-342 
Palermo Convention, 342-354 
Palermo Convention protocols, 342, 353, 

354 

Internet 
access to legal information, 331, 338 
control of information, 332 
CrimeNet, 335 
fairness of trial, 333, 335, 339 

pre-trial publicity, 335-336 
proposed guidelines, 336-337 
Robots Exclusion Protocol, 337 
sequestration, 337 

jurors, access by, 333, 334 
jury misconduct, 333 

Interpretation – see Statutory 
interpretation 

Investigative methods – see Covert 
investigative methods 

Jurisdiction 
federal jurisdiction, 146 

State courts, 146-147 

Jury reform 
jury research, 231 
persons eligible for service, 230 
secrecy of deliberations, 230 
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Jury trials 
access to legal information, 331, 334, 338, 

339 
CrimeNet, 335 
fairness of trial, 335-336, 339 
jury misconduct, 333 
pre-trial publicity, 335-336 
proposed guidelines, 336-337 
Robots Exclusion Protocol, 337 
sequestration, 337 

drug offences, 261 
provocation defence, 134-135 
sentencing, and, 361, 362, 363, 364 

fact finding, 362, 363 
public confidence, 364, 365 
United States, 364 

Jury trials (federal offences) 
constitutional triggers, 139 

law of the Commonwealth, 140 
offence, meaning, 142-144 
trial on indictment, 141-142 

empanelment, 152 
essential features, 147, 148, 152 

constitutional protection, 149, 150 
identification, 149 

non-essential features, 147 
number of jurors, 149, 150, 152 

supplementary jurors, 150-151 
offence, meaning, 142 

aggravating factors, 142, 143 
role of jury and judge, 144 

overview, 139, 152-153 
role of jury, 144, 145, 149 
sequestration, 149 
State courts, 145, 153 

abolition of jury trials, 147 
constitutional scheme, 146 
federal jurisdiction, 146, 147 

supplementary jurors, 150 
additional jurors, 151 
reserve jurors, 151 

trial by jury, meaning, 147 
verdicts, 147, 149 
vetting of jurors, 148 
waiver of jury, 144-145 

Jury warnings or directions 
corroboration warnings, 282, 283 
forensic disadvantage, 281, 282, 295 
Longman warning, 282, 283, 295 

additional factors, 285-286 
corroboration, 285 
development by High Court, 284 
form of warning, 284 
length of delay, 285 
presumption of innocence, 290, 292 

prejudice to defendant, 286, 295 
failure to provide direction, 289-290 
requirements for direction, 286-288 
specimen direction, 288-289 

right to silence, 235, 251 
sexual offences (children), 282 

failure to warn, 295 
form of warning, 294 
Longman warning, 282, 283-286, 290, 

292 
no prejudice or disadvantage, 294 
possibility of prejudice, 293 
prejudice to defendant, 282, 286-290 

Law reform 
sexual offences, 5-7 

Legal professional privilege 
Victorian Chief Examiner, 164 

Legal systems 
Indonesia, 262, 263 

Australia, and, 262, 263 

Lie detector examinations – see Polygraph 
examinations 

Magistrates 
conduct of magistrates, 122-123 

Major Crime (Investigative Powers) Act 
2004 (Vic) 

accountability, 165 
coercive power orders, 160-161 
examiners and examinations, 155, 161, 162 

Chief Examiner, 161, 163 
conduct of examination, 162 
videotaping, 165 

evidence, 164-165 
legal professional privilege, 164 
organised crime offence, definition, 160 
purpose of Act, 160 
right to silence, 163 
witnesses, 155, 163 
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failure to answer questions, 163 
failure to attend examination, 162 
indemnities, 163-164 
oaths or affirmations, 162 
summons, 161 

Manslaughter – see also Death by 
dangerous driving 

bail pending appeal, 302 
criminal negligence, 122, 217, 219, 221, 

222, 223 
breach of duty, 220-221 
causal connection, 221 
dangerous things, 217 
duty of care owed, 219-220 
standards of proof, 224, 226 

death not accidental, 217, 218, 221, 222, 
223, 224 

standards of proof, 226 
test for causation, 218-219 
unlawful killing, 219 

Queensland, 217, 222, 223, 224, 227 
criminal negligence, 219-221 
death not accidental, 218-219, 221 
standards of proof, 224, 226 
two streams of law, 217 

alternative routes, 223, 224, 225 
interaction between streams, 221-222 
mutually exclusive alternatives, 222-

223, 224, 225 
preferred approach, 225-227 

Marriage breakdown – see Provocation 
defence 

Military justice system 
complexities of current system, 327 
constitutional issues, 326, 327, 328, 329, 

330 
historical development, 325 
Discipline Act, 325-326 
polygraph examinations, 27 
Senate Committee Report, 325, 330 

constitutional issues, 328, 329, 330 
criminal conduct, 328 
increased civilian control, 327-328, 329 
independence of military lawyers, 329-

330 
permanent military court, 328, 330 
range of offences, 329 
separation of powers model, 328 

service tribunals, 326 

service connection, 326-327 

Minorities – see Anti-discrimination laws; 
Hate crime legislation 

Model Criminal Code – see also Criminal 
Code (Cth) 

adoption by jurisdictions, 265 
general principles of criminal law, 265-

266 
piecemeal approach, 266 

codification chapter, 268 
New South Wales, 275, 276 

self-defence provisions, 266-267, 276 
primary goal, 265, 266 
statutory interpretation, 273 
underlying principles, 269 

Model Criminal Code Officers Committee 
concept of codification, 267-268 

constitutional principle, 269 
principles of social justice, 268-269 
underlying principles, 268 

guiding principle, 265-266 
historical background, 264 
statutory interpretation, 273, 275 

Murder – see Homicide 

New South Wales 
codification of criminal law, 276 

self-defence provisions, 277, 279 
Model Criminal Code, 275 

adopted provisions, 275, 276 
preventative detention legislation, 99, 104 
self-defence provisions, 266-267, 276 

accused’s state of mind, 278-279 
defence, concept, 277 
infliction, concept, 277, 279 
intentional or reckless infliction of death, 

277-278 
interpretive difficulties, 277-278 

Sexual Offences Taskforce, 5, 6 
sexual offender registration scheme, 100, 

365 

New Zealand 
bail pending appeal, 308 

exercise of discretion, 309 
interests of justice, 309, 310 
just cause for continued detention, 309 
strength of appeal, 309, 310 
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bill of rights, 169, 174, 176, 177, 179 
entrenched charter proposal, 174 
history of introduction, 174, 180 
inconsistent legislation, 175-176 
parliamentary sovereignty, 174-175 

Northern Territory – see also Criminal 
Code (NT) 

Aboriginal customary law, 37, 44 
sexual relations with minors, 44 
traditional punishment, 44-45 

sleeping in a public place, 43-44 
traffic offences, 43 

vicarious liability, 43 

Organised crime – see also Transnational 
organised crime 

controlled operations, 156 
exclusion of evidence, 157 
inducement to commit crime, 157, 158 
liability of participants, 157 
reporting obligations, 158 

Major Crime (Investigative Powers) Act 
2004 (Vic), 160 

accountability, 165 
coercive power orders, 160-161 
evidence, 164-165 
examiners and examinations, 155, 162-

165 
legal professional privilege, 164 
organised crime offence, definition, 160 
purpose of Act, 160 
right to silence, 163 
witnesses, 155, 161, 162, 163-164 

meaning, 155, 166, 167 
physical samples from suspect, 158-159, 233 
Serious Organised Crime Agency, 233 
sting operations, 156 
Victoria, 154 

accountability, 165, 167 
assumed identities, 156 
coercive powers, 166 
controlled operations, 156-158 
digital fingerprint scans, 158 
Director, Police Integrity, 159, 160, 163 
evidence, 164-165, 168 
future reforms, 167-168 
legislative responses, 155-165, 168 
loss of legal rights, 166-167 
physical samples from suspect, 158-159 

Police Ombudsman, 158, 159 
prisoners seeking name changes, 160 
rights of citizens, 166 
self-regulation of policing, 166 
Special Investigations Monitor, 159, 160 

Plea bargaining agreements 
aiders and abettors, 46, 47 

principal offenders, and, 47 
fact-finding, 49 
fundamental principles, 48-50 
question as to whether judge bound, 48, 50 
recording agreements, 50 
role of counsel, 49 

Police – see also Covert investigative 
methods; Organised crime 

digital fingerprint scans, 158 
physical samples from suspect, 158 

reasonable force to obtain, 159 

Police conduct 
Director, Police Integrity, 159, 160 
Police Ombudsman, 158 

abolition of office, 159 

Polygraph examinations 
accuracy of tests, 23, 24 
admissibility of evidence, 21, 29, 33, 36 

Canadian courts, 28-29, 30, 31 
character evidence, 30, 31 
credibility of accused, 31 
expert evidence, 29, 30, 31, 32 

criteria for recognition, 32 
ultimate issue rule, 33 

oath helping, 30 
other jurisdictions, 29 
past consistent statements, 30 
reliability of tests, 31-32, 33-36 
ultimate issue rule, 28, 33 
United States courts, 26-28, 32 

criticism of tests, 24-25, 34 
Guilty Knowledge Technique, 25-26 
police use, 29 
Probable Lie Comparison Question Test, 21 

pre-examination interviews, 21 
questioning procedure, 22 
scoring processes, 22 
studies and testing, 22-23 

reliability of tests, 31-32, 33, 34 
specific objections, 34-35 
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studies and testing, 22-23, 27-28, 35 
United States courts, 26 

general acceptance test, 26 
jury’s role, 27-28 
military context, 27 
witness credibility, 28 

Preventative detention legislation – see also 
Indefinite detention legislation 

classes of offenders, 100, 101-102 
constitutional validity, 99-100 

integrity of the court, 102, 103, 104 
non-judicial function, 99, 100, 104, 105 

double punishment, 105, 108-109 
finding of guilt, 105, 109 

exceptions to general rule, 109 
High Court’s response, 94, 99-100, 103-105, 

110 
immigration detention, 109 
individual offenders, 99, 100 
mental health professionals, 106 

evidence from, 106-107 
New South Wales, 99, 104 
periodic review, 104, 105 
policy issues, 105, 110 
political support, 110 
predictions of risk, 104, 105-106 

mental health professionals, 106-107 
risk assessment, 106 

punitive/non-punitive dichotomy, 109-110 
Queensland, 101 

comparison to NSW provisions, 104 
constitutional validity, 102-103 
operation of provisions, 101 

sexual offenders, 100, 101-102 
rule of law, 105, 107 

trend toward punishment of criminal 
types, 107-108 

Victoria, 99 

Prevention of Terrorism Act 2005 (UK) 
control orders, 232, 233 
foreign terrorist suspects, 231 

discrimination via nationality, 231, 232 
indefinite detention, 231 

overview, 231 
speed of introduction, 232 

Prison sentences – see Bail pending appeal 

Prisoners 
name changes, 160 

physical samples from suspect, 158 

Privilege against spouse incrimination – see 
also Legal professional privilege 

abrogation, 185-186 
claiming the privilege, 185 
establishment of privilege, 182-183 
jurisprudential foundation, 183 

historical references, 183-184 
nature of privilege, 185 
Queensland Court of Appeal, 182, 183 

facts of case, 182 
Supreme Court decision, 182 

rationale, 184-185 
scope of privilege, 185 
significance, 186 

Provocation defence 
abolition in Victoria, 137 

self-defence alternative, 138 
hearsay, 136 
homicide, 133-138 
juries, 134-135, 136 
objective test, 134 
Ramage case, 135-137 
relationship breakdown, 133-138 

statistics, 134 

Queensland 
manslaughter, 217, 222, 223, 227 

criminal negligence, 219-221 
death not accidental, 218-219, 221 
standards of proof, 224, 226 
two streams of law, 217 

alternative routes, 223, 224, 225 
interaction between streams, 221-222 
mutually exclusive alternatives, 222-

223, 224, 225 
preferred approach, 225-227 

preventative detention legislation, 101 
comparison to NSW provisions, 104 
operation of provisions, 101 

privilege against spousal incrimination, 182 
Court of Appeal decision, 183 
facts of case, 182 
Supreme Court decision, 182 

sexual offenders, 101, 365 

Rape – see Sexual offences 
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Relationship breakdown – see Provocation 
defence 

Right to silence 
adverse inference, 236 
Australian Crime Commission, 163 
directions to jury, 235, 251 
induced confessions, 115 
pre-trial silence, 235-236 
Victoria, 163 

Rules of court 
Criminal Procedure Rules 2005 (UK), 233 

efficiency of trials, 234 

Scrutiny of Bills Committee 
Victoria, 172-173 

Sentencing – see also Indefinite detention 
legislation; Preventative detention 
legislation 

aiders and abettors, 46-47 
principal offenders, and, 47-48 

Bali bombers, 262 
death by dangerous driving, 244, 247 

adequacy of sentence, 244, 245, 246 
guidelines, 244, 245, 246 
mitigating factors, 244, 245 
policy issues, 245-246 
prevention of road fatalities, 246 
restorative programs, 246 

drug offences, 121, 355 
Corby case, 261 
discounts, 358 
fact finding, 362-363 
instinctive synthesis, 356, 357, 358, 359 
risk to offender’s safety, 121 
two-stage approach, 356, 357-358, 359 

fact-finding, 362-363 
guideline judgments, 362 
guilty plea discounts, 69, 358, 360, 361 

DNA evidence, 86-87 
fast-track plea system, 69 
percentages, 69, 70 

instinctive synthesis, 356, 357, 358, 359, 
361 

basis of approach, 359 
juries, and, 361, 362, 363, 364 

fact finding, 362, 363 
public confidence, 364, 365 
United States, 364 

multiple offences, 51 
commonality of elements, 52, 53 
double jeopardy rule, 53, 54 
double punishment rule, 51, 52, 53, 54 
single transaction rule, 51, 53 
totality principle, 51, 52-53 

plea bargaining agreements, 46, 47 
fundamental principles, 48-50 
question as to whether judge bound, 48, 

50 
recording agreements, 50 

public concerns, 361 
public confidence, 362, 364, 365 
sex offenders, 365 

extended supervision orders, 365, 366, 
367 

two-stage approach, 356, 357-358 
proportionality, 359 
starting point, 358, 359, 360 
susceptibility to error, 358, 359 

Sexual offences – see also Sexual offenders 
Aboriginal customary law, 44 
act, definition, 37-42, 237, 238, 239, 240-

242 
actus reus, 39, 41 
event or act, 42, 240, 241 
ordinary meaning, 41 
wide interpretation, 240, 241, 243 

belief in consent, 6 
conviction rates, 6 
fair trial, 6, 7 
law reform, 5-7 
NSW Sexual Offences Taskforce, 5, 6 
pre-trial procedure, 5 
rape, definition, 6 
sexual intercourse without consent, 37, 38, 

43, 237 
act, definition, 37-42, 237, 238, 239, 240-

243 
event, meaning, 41, 42, 240 
intention or recklessness, 237-238, 239, 

241 
legislative intent, 39-40 
mens rea, 239, 242 
mistake of fact, 240 
other State Codes, implications, 241, 242, 

243 
state of things, meaning, 42-43 

specialised courts, 5, 6 
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Sexual offences (children) 
absence of evidence, 282 
bail pending appeal, 313, 314 

appeal outcomes, 300-301 
corroboration, 282, 283, 285, 300 
cross-examination, 291-292 
forensic disadvantage, 281, 282, 295 

critics of presumption of, 292, 293 
effect of delay, 291 
presumption of innocence, 290, 292 

inconsistencies in evidence, 315-316 
jury warnings or directions, 282, 283-286, 

290, 292 
failure to warn, 295 
form of warning, 294 
no prejudice or disadvantage, 294 
possibility of prejudice, 293 
prejudice to defendant, 282, 286-290 

Longman warning, 282, 283, 295 
additional factors, 285-286 
corroboration, 285 
development by High Court, 284 
form of warning, 284 
length of delay, 285 
presumption of innocence, 290, 292 

prejudice to defendant, 282, 286, 295 
failure to provide direction, 289-290 
requirements for jury direction, 286-288 
specimen direction, 288-289 

Sex offenders 
consequences for victims, 367 
extended supervision, 365, 366, 367 

applications for orders, 366 
support for scheme, 366 

indefinite detention, 97-98, 101, 365 
preventative detention, 100, 101-102, 367 
public perceptions, 367 
registration scheme, 100, 365 
risk of recidivism, 366-367 

Spouse privilege – see Privilege against 
spouse incrimination 

State courts – see also Indefinite detention 
legislation 

abolition of jury trials, 147 
constitutional scheme, 146 
federal jurisdiction, 146-147 

Statutory interpretation 
Crimes Act 1900 (NSW), 271 

self-defence provisions, 277-278 
Criminal Code (ACT), 275 
criminal codes, 266, 267, 271, 273, 275, 279 

common law, 273, 274, 275 
construction of provisions, 271-273 
Draft Code, England and Wales, 274-275 

criminal statutes, 266, 267, 270 
common law, 270-271 

Model Criminal Code, 273 

Terrorism – see also Prevention of 
Terrorism Act 2005 (UK) 

Bali bombers, 262-263 
sentencing, 262 

harming Australians offences, 262 

Traffic offences 
vicarious liability, 43 

Transnational organised crime 
Ad Hoc Committee, 342 

sanctions against typical offences, 347 
demand aspect, 353 
international treaties, 340, 342 

historical development, 340-342 
Palermo Convention, 342-354 

Naples Declaration, 341 
organised crime offences, 346 

proof required, 346 
organised criminal groups, 343 

aim to commit crime, 344-345 
definition, 343-345 
financial or material benefit, 345 
liability pre-crime, 346 
period of existence, 344 

Palermo Convention, 342, 347, 353, 354 
application of provisions, 353 
concept of organised crime, 343, 345-346 
confiscation of assets, 352 
corruption, 349 
extension of criminal liability, 347 
extradition, 349, 351 

conditional operation, 350 
refusal by signatories, 350 

implementation, 353, 354 
international cooperation, 349 
law enforcement, 351-352, 353 
main goals, 343 
money laundering, 348-349 
mutual legal assistance, 351 
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organised crime offences, 346 
organised criminal groups, 343-345 
prevention of crime, 347-348 
seizure of assets, 352 
transfer of proceedings, 351 
witness and victim protection, 352 

Palermo Convention protocols, 342, 353, 
354 

World Ministerial Conference, 340-341 

Trials – see also Fairness of trial; Jury 
trials 

efficiency of trials, 234 

United Kingdom 
bad character evidence, 10-11, 228, 338 

guidance on admissibility, 229-230 
bill of rights, 176, 179 

adoption of NZ model, 177 
history of introduction, 176-177 

consensual harm, 197 
Criminal Justice Act 2003, 228 

bad character evidence, 228, 229 
jury reform, 230 

criminal justice system, 228 
Criminal Procedure Rules 2005, 233 

efficiency of trials, 234 
Draft Criminal Code, 274 

statutory interpretation, 274-275 
European arrest warrant, 234 

operation, 234-235 
European Court of Human Rights, 176-177 
hate crime legislation, 204, 205 

increased penalties, 204 
race and religion, 204 

jury reform, 230 
jury research, 231 
Prevention of Terrorism Act 2005, 231 

control orders, 232, 233 
discrimination via nationality, 231, 232 

Serious Organised Crime Agency, 233 
sexual offences (children), 282, 295 

jury directions, 286-288 
failure to provide, 289-290 
specimen direction, 288-289 

prejudice to defendant, 282, 286 
silence, 235 

adverse inference, 236 
directions to jury, 235 

 

United States 
hate crime legislation, 202, 204, 205 

increased penalties, 203 
legislative language, 203 
sexual orientation, 202-203 
substantive law, 203-204 

Victoria 
bill of rights, 169, 173, 174, 179 

declaratory approach, 170-171, 172 
dialogue model, 179, 181 
Justice Statement, 170-171, 180-181 
previous attempts at introduction, 171-

174 
homicide 

provocation defence, 133-138 
indefinite detention legislation, 96 

validity of provisions, 96-97 
Major Crime (Investigative Powers) Act 

2004, 160 
accountability, 165 
coercive power orders, 160-161 
evidence, 164-165 
examiners and examinations, 155, 161-

165 
legal professional privilege, 164 
organised crime offence, definition, 160 
purpose of Act, 160 
right to silence, 163 
witnesses, 155, 161, 162, 163-164 

organised crime, 154 
accountability, 165, 167 
coercive powers, 166 
controlled operations, 156-158 
digital fingerprint scans, 158 
Director, Police Integrity, 159, 160, 163 
evidence, 164-165, 168 
future reforms, 167-168 
legislative responses, 155-165, 168 

loss of legal rights, 166-167 
meaning, 155, 166, 167 
physical samples from suspect, 158-159 
Police Ombudsman, 158, 159 
prisoners seeking name changes, 160 
rights of citizens, 166 
self-regulation of policing, 166 
Special Investigations Monitor, 159, 160 
sting operations, 156 

preventative detention legislation, 99 
Scrutiny of Bills Committee, 172 
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functions, 173 
sex offenders, 365 

extended supervision orders, 365, 366, 
367 

Victorian Law Reform Commission 
provocation defence, 137 

self-defence alternative, 138 
sexual offences, 5 

belief in consent, 6 
fair trial, 7 
rape, definition, 6 

Western Australia 
indefinite detention legislation, 96, 99 

balance of probabilities approach, 97, 98 

Witnesses 
Palermo Convention, 352 
Victorian Chief Examiner, 155, 163 

failure to answer questions, 163 
failure to attend examination, 162 
oaths or affirmations, 162 
summons, 161 

Words and phrases – see also Definitions 
event, meaning, 41, 42 
illegitimate prejudice, 9 
state of things, 42-43 


