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DISSOCIATIVE STATE AUTOMATISM AND CRIMINAL RESPONSIBILITY

Stephen Gault

Dissociative state automatism (DSA) is a defence employed in the criminal law which
relates to the impaired consciousness of the accused. If it is established that an accused
was in a dissociated mental state at the time of the relevant act, the law in its current form
allows for a verdict of either complete acquittal or not guilty by reason of insanity. It will
be argued that neither verdict represents an appropriate ascription of criminal
responsibility where DSA has been established. An analysis is undertaken of the
relationship between the legal concepts of volition, intention, insanity and provocation,
and the type of impaired consciousness associated with DSA. This analysis demonstrates
that DSA is properly understood as a partial defence related to loss of self-control which
may in certain circumstances lead to a verdict of reduced culpability. Guidelines for the
courts in approaching cases where DSA is in issue are proposed...........cceceveeerverereeenne 329

THE RISE AND RISE OF CROWN APPEALS IN VICTORIA

Richard Edney

In recent years in Victoria there has been an acute increase in the number of Crown
appeals against sentence. Indeed, in the years 2000-2001 there were nine Crown appeals
which had by years 2002-2003 increased to 29. The majority of these appeals were
successful. Such an increase is itself worthy of investigation, given the alleged rareness of
Crown appeals in the legal tradition of Australian criminal law for reasons of fairness to
the accused, in terms of double jeopardy and the associated anxiety with being sentenced
again for the same offence. This article is an exploratory one to the extent that it outlines
what has occurred in relation to Crown appeals against sentence in the Victorian Court of
Criminal Appeal between February 2002 and February 2004, and seeks to investigate
whether the substantial increase in Crown appeals in 2002-2003 is a continuing
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phenomenon. In addition, a comparison will be made with the jurisdictions of New South
Wales and the United Kingdom as to the incidence of Crown appeals for the purpose of
ascertaining whether what has occurred in Victoria is part of a wider trend. What the
findings from Victoria, as well as New South Wales and the United Kingdom,
demonstrate is an extremely high success rate for such appeals. In light of that empirical
evidence it will be suggested that the principles that govern Crown appeals may need to
be reconsidered in the sense that what courts actually do in practice is in dissonance with
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or by email to crimlj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.lawbookco.com.au/authorsupport/d authorJournals.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
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By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e Articles published are critically appraised or reviewed by an academic or professional peer of the author for the purpose of
maintaining the standards of the journal.
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1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.
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