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THE ROLE OF GUIDELINE JUDGMENTS IN THE LAW AND ORDER DEBATE IN
AUSTRALIA

Kate Warner
Guideline judgments have been a prominent sentencing issue in Australia since October
1998 when the Chief Justice of New South Wales handed down Australia’s first
“guideline judgment”. Spigelman CJ went to some lengths to ensure that this event was
given plenty of exposure in the press and guideline judgments were embraced by the New
South Wales Government as a key element of its law and order policy. Guideline
judgments have since been handed down in a further four cases. One of them, Wong
(1999) 48 NSWLR 340; 108 A Crim R 531, went on appeal to the High Court where a
number of judges strongly criticised numerical guidelines. The New South Wales
Government reacted angrily with threats to introduce mandatory sentencing if the High
Court continued to criticise guideline judgments. Subsequently, the Court of Criminal
Appeal in Whyte [2002] NSWCCA 343 responded to Wong v The Queen (2001) 207 CLR
584; [2001] HCA 64 and endorsed the practice of numerical guidelines, but less that three
weeks after this decision the New South Wales Government announced a new legislative
sentencing scheme which has the potential to seriously undermine judicially created
guidelines. While New South Wales is the only state to have actually promulgated
“guideline judgments” in name, in Western Australia there is statutory provision for
guideline judgments and they are under consideration in South Australia, Victoria and
Tasmania. Although, in an election climate, guideline judgments are no longer seen by
either the Labor Government or the Coalition Opposition as a sufficient means of meeting
community demands for a tougher approach to crime, this article argues that they have
considerable potential as a means of reinforcing public confidence in the integrity of the
process of sentencing without the need to resort to punitive populist policy measures such
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It is clear that prior convictions may be relevant to sentencing whether sentencing takes
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place at common law or under some statutory regime. What is the position where the
prior conviction is from another jurisdiction, either within Australia or from a foreign
country? This article discusses the admissibility of such convictions at common law and
under a number of statutory models. Where cross-border convictions are admissible, a
further question arises as to whether the conduct leading to conviction must have been
such that it would have been criminal in the sentencer’s own jurisdiction. In other words,
are cross-border convictions subject to a double criminality limitation? This article
examines the position at common law and under statutory models and argues that a
flexible double criminality requirement is desirable in the interests of justice. ................23

THE DECRIMINALISATION OF DOMESTIC VIOLENCE: EXAMINING THE
INTERACTION BETWEEN THE CRIMINAL LAW AND DOMESTIC VIOLENCE

Heather Douglas and Lee Godden
The article examines the interaction of the Queensland Criminal Code with the
Queensland domestic violence legislation and finds that domestic violence is rarely
recognised as criminal behaviour and is generally dealt with outside the boundaries of the
criminal law. The article illustrates this position by reference to an examination of
Brisbane Magistrates’ Court files relating to applications for domestic violence protection
orders during 2001, and a discussion of interviews with Queensland domestic violence
support workers. Although successful applications for, and prosecuted breaches of,
domestic violence orders increase with each passing year, the domestic assaults and
property damage associated with these breaches are rarely prosecuted as criminal
offences. This article finds that the criminal law continues to fail to deal effectively with
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for forwarding to the Editor. 

Manuscript
� Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for

publication elsewhere.
� Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
� Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
� Manuscript should not exceed 10,000 words for articles or 2,000 words for section commentary or book reviews.
� An abstract of 100-150 words is to be submitted with article manuscripts.
� Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
� Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
� Articles published in the Criminal Law Journal are critically appraised or reviewed by an academic or professional peer of

the author for the purpose of maintaining the standards of the journal.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases
� Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a

footnote. 
� Give at least two and preferably all available citations, the first listed being the authorised reference. Always provide an A

Crim R citation if it exists.
� Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series

(ie, CCH, Butterworths); media neutral citation.
� “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66

ALJR 408; 107 ALR 1.
� Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for

Community Services [2002] NSWCA 247 at [19].
� For international cases best references only should be included.
3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books:
� Books should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,

Lawbook Co., 2002) p 55.
� In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals
� Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
� In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.

7. Sheehy et al, n 6 at 221.
6. Internet citations
� Cite internet publication as for any other document, with URL underlined in angle brackets, and date the document was

viewed, eg: Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook
Co., subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.

http://subscriber.lawbookco.com.au/
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