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“traditional British conceptions”. Too much may be made of the “extends” clause in s 61.
It adds to, but also marks an outer boundary to, the executive power of the
Commonwealth. The Constitution provides expressly for most exercises of executive
power, except the conduct of foreign affairs and some matters of defence. Beyond those
two fields, the only scope for “non-statutory executive power” is marked by necessity, not
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Mistaken accounts of the state of the law on mistake of law as a ground of judicial review
have long been common in New Zealand. The purpose of this article is to correct the
mistakes and to assess the extent to which recent authority does establish the ground. The
first mistake is the claim that the Supreme Court in Bryson imposed severe restrictions on
when mistakes of fact qualify for review. This claim confuses two different types of
factual errors. The second is the most widespread mistake: a longstanding tradition of
claiming that the ground is well established at both High Court and Court of Appeal level.
The third mistake is found in the recent Supreme Court decision in Ririnui: this appears to
confuse a pure error of law with a mistake of fact. Turning to the extent to which the
ground is now established, the main point to note is that while the Supreme Court majority
was mistaken about the nature of the mistake in Ririnui, that decision still clearly indicates
the Court’s support for the ground. In addition, three Court of Appeal decisions provide
some further support for adopting the ground, along with some limited guidance on the
applicable materiality test. What we are still waiting for is an authoritative appellate
statement of the justification for adopting the ground and of the full set of applicable
limits. ....................................................................................................................................... 248
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