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The business jud Jefence: Insiehts from ASIC v Rich — Andrew Lumsd

In Australian Securities and Investments Commission v Rich [2009] NSWSC 1229
Austin J provided the first comprehensive judicial analysis of the statutory business
judgment defence in s 180(2) of the Corporations Act 2001 (Cth). The judgment addressed
important, mostly unanswered, questions for directors and officers around the use of the
business judgment defence: What is a business judgment? Who bears the onus of proof?
What is the relationship between the defence and the primary duty of care and diligence in
s 180(1)? What is the role of the common law business judgment rule? What does the
business judgment defence require? What is the effect of the requirement for a “rational
belief”? This article analyses the judgment and extracts some general guidance about how
the defence can be usefully applied by managers taking defensible commercial risks. ......

The lure of private equity: Financial arrangements with target directors — Yee
Ben Chaung

One of the more contentious issues arising from the boom in private equity activity during
the period leading up to the emergence of the sub-prime credit crisis in late 2007 was that
regarding the compliance of target company directors with their duties to the target
company. Characterised by their friendly nature, private equity transactions routinely
include target director involvement through both ancillary benefits arrangements and
participation in the bid consortium. Unsurprisingly, at various times, this resulted in an
erosion of shareholder confidence in the ability of target directors to effectively safeguard
their interests. This article considers the issues in relation to target directors’ duties to the
target company arising from private equity transactions as they arise in Australia and
compares the relevant principles of corporate governance in Australia with equivalent
principles in the United STaes. .......cccooieiiiriiieriiieeeieeee et

Unincorporated associations as entities: A matter of balance between regulation and
facilitation? — Myles McG ] ! W3 7 E

Small non-profit organisations play a vital role in the creation of social capital and the
resilience of civil society in Australia. A number of government inquiries have recently
been commissioned to propose reform of non-profit enterprise and it is timely to examine
the suitability of legal structures available for small non-profit organisations. This article
reviews the characteristics of small Australian non-profit organisations and the legal
treatment of similar associations in New Zealand, the United Kingdom, Europe, Canada
and the United States to inform possible reform strategies. Reforms are then proposed for
small Australian unincorporated organisations which will allow them access to the benefits
of separate legal entity status, but with regulation proportionate to the risks posed to the
Droader COMMUINILY. ....c..ooutiiertiriietiet ettt ettt ettt st sb et esb e et e b estebeeaeeneeeae
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including for online publication.

* Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript on a separate page.

e Manuscript must be submitted electronically via email in Microsoft Word format.

e Manuscript should not exceed 15,000 words for articles or 3,000 words for section commentary or book reviews.

* An abstract of 100-150 words must be included at the head of articles.

* Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to
contributors but excessive changes cannot be accommodated.

» Graphics (diagrams and graphs) to be grayscale; in .jpeg format; no more than 12 cm in width; within a box; of high
resolution (at least 300 dpi); font is to be Times New Roman, no more than 10pt. The heading for a graphic should be
placed outside the box.

Peer review
e This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to acceptance, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style
1. Levels of headings must be clearly indicated (no more than four levels).
2. Unpointed style is to be used — there are no full stops after any abbreviation or contraction.
3. Cases:
* Where a case is cited in the text, the citation follows immediately after the case name, not as a footnote.
* Authorised reports must be cited where published, and one other reference can be used in addition.
 For “at” references use media-neutral paragraph numbers within square brackets whenever available.
* For international cases best references only should be used.
4. Legislation is cited as follows:
e Trade Practices Act 1974 (Cth), s 5S1AC (including in full within footnotes).
5. Books are cited as follows:
Ross D, Ross on Crime (3rd ed, Lawbook Co, Sydney, 2006) pp 100-101.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
! Hayton D, “Unique Rules for the Unique Institution, The Trust” in Degeling S and Edelman J (eds), Equity in
Commercial Law (Lawbook Co, Sydney, 2005) p 284.
2 Hayton, n 1, p 286.
6. Journals are cited as follows:
Kirby M, “The Urgent Need for Forensic Excellence” (2008) 32 Crim LJ 205.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
3 Trindade R and Smith R, “Modernising Australian Merger Analysis” (2007) 35 ABLR 358.
4 Trindade and Smith, n 3 at 358-359.
¢ Wherever possible use official journal title abbreviations.
7. Internet references are cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://www.thomsonreuters.com.au/default.asp viewed 25 June 2007. Underline
the URL and include the date the document was viewed.

(2010) 28 C&SLJ 157 159



SUBSCRIPTION INFORMATION
The Company and Securities Law Journal comprises eight parts a year.

The journal is available for subscription via paper and/or online. An online subscription can
include access to archived volumes of the journal dating back to 1982 and has the following
benefits: all content is fully searchable; PDF versions are provided for convenience; and
users can subscribe to an RSS feed to be instantly informed of updates.

For further information on how to subscribe:
Visit www.thomsonreuters.com.au
Tel: 1300 304 195
Email: LTA.Service @thomsonreuters.com

Advertising inquiries:
Contact Andrew Parsons on (02) 8587 7462 or email a.parsons @thomsonreuters.com

Editorial inquiries: Tel: (02) 8587 7000

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196
Web: www.thomsonreuters.com.au
Email: LTA.Service @thomsonreuters.com

Head Office
100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

THOMSON REUTERS

© 2010 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668
Lawbook Co. Published in Sydney

ISSN 0729-2775
Typeset by Thomson Reuters (Professional) Australia Limited, Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

160 (2010) 28 C&SLJ 157



	EDITORIAL
	ARTICLES
	The business judgment defence: Insights from ASIC v Rich – Andrew Lumsden
	The lure of private equity: Financial arrangements with target directors – Yee Ben Chaung
	Unincorporated associations as entities: A matter of balance between regulation and facilitation? – Myles McGregor-Lowndes and Frances Hannah

	CORPORATE FINANCE – Paul U Ali
	Is there a change in the regulation landscape of credit rating agencies? – Geneviève Brunner


