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action — Damian Grave, Leah Watterson and Helen Mould

Although the number of shareholder class actions on foot in Australia has proliferated in
recent years, none has proceeded to judgment as yet. It remains uncertain what tests
Australian courts will apply in determining the questions of causation, loss and damage
arising in these claims. Two issues in particular loom large. First, how are shareholders to
prove that the corporation’s contravening conduct caused loss and damage? Secondly, how
are shareholders to establish the type of loss and damage suffered and then calculate it?
This article examines differing theories about the appropriate test for causation, reviews
the measures of loss and damage typically claimed and explores how expert evidence may
be called upon to assist courts in assessing issues of quantification of 10SS. ........cccveeueeenee.

Theorv _and _ reality _in __ insolvency  law: Some  contradictions __in
Insolvency law in Australia provides a bundle of diverse entitlements for different cohorts
of creditors. In this article, the Commissioner of Taxation, unsecured trade creditors and
employees are chosen for examination. It is arguable that the allocation of these
entitlements does not correspond with the needs of the creditors in question for legislative
protection. The article begins by looking at the theoretical explanations of three forms of
ex post creditor protection mechanisms — the collective recovery regime, lifting of the
corporate veil on directors, and encouragement towards corporate reorganisation. This
section includes a discussion of Jackson’s creditors’ bargain model, which seeks to explain
the collective bargaining regime by asking what creditors would have agreed to accept in
insolvency had they been asked at the time of making their contracts. It then examines the
reality of the three forms of ex post legislative protection which play an important role in
safeguarding the entitlements of the unsecured creditor cohorts chosen. Finally, the article
analyses the reality against the theory and asks: what would each of these creditor groups
have bargained for if they were given a chance, prior to their dealings with the company,
and what legislative scheme would maximise the welfare of each creditor group as a
WHOLE? .ottt ettt et h e bbbt e a e bt a e bt st b e e st et e bt et e enee
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Whistleblowing provisions were introduced into the Corporations Act 2001 (Cth) to
protect officers, employees and company contractors who make disclosures regarding
contraventions or possible contraventions of the Corporations Act. The implementation of
whistleblowing programs has also become accepted as an aspect of good corporate
governance. The ASX Corporate Governance Council’s revised Good Corporate
Governance Principles and Recommendations, issued in August 2007, recommend that
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listed companies have a code of conduct and suggest that codes identify measures that
companies can take to encourage the reporting of unlawful or unethical behaviour,
including how they protect whistleblowers. To be effective, legal and regulatory initiatives
require a shift in corporate culture and ethical values. There are many obstacles to be
overcome in developing a corporate mindset that is conducive to disclosure of wrongdoing
within the company. There is little empirical evidence in Australia about corporate sector
whistleblowing; much of what is known comes from the public sector. The few cases
which have received prominence indicate that adverse treatment of whistleblowers is an
ongoing and systemic problem. The research literature on business ethics and legal
compliance in the United States post Sarbanes-Oxley helps explain the difficulties in
encouraging companies to develop an ethical culture conducive to whistleblowing. .......... 524

TAKEOVERS AND PUBLIC SECURITIES — Simon McKeon and Jonathan Farrer

Underwritten rights issues: Navigating potential changes of control — Alberto Colla .... 545
Target directors and competition for control: Keeping the gate, or the
Arawbridge? — James PRILIPS ......c.coocueeueeiuieeieeiteeieeee ettt ettt sae et e st esbaesaeeseenes 549
CURRENT DEVELOPMENTS — LEGAL AND ADMINISTRATIVE — Robert Baxt AO,
Ereehills

Potential uses of transcripts of ASIC examinations — Andrew Eastwood ........................ 555

VOLUME 27 - 2009

Table of ATLIOTS .........oooiii ettt e 563
TADIE OF CASES ....c.oneiiiiiiiiieii ettt sttt ettt 565
IIAEX ...ttt sttt 579

478

(2009) 27 C&SLJ 477


http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/CSLJ/volumes/27/parts/8&contentSourceHref=journals/CSLJ/volumes/27/parts/8/articles/545/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/CSLJ/volumes/27/parts/8___tocType=fullText___sortBy=articleDate&searchId=11&hit=5&hits=6&articleType=fulltext&curRequestedHref=journals/CSLJ/volumes/27/parts/8&tocType=fullText&sortBy=articleDate
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/CSLJ/volumes/27/parts/8&contentSourceHref=journals/CSLJ/volumes/27/parts/8/articles/555/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/CSLJ/volumes/27/parts/8___tocType=fullText___sortBy=articleDate&searchId=11&hit=6&hits=6&articleType=fulltext&curRequestedHref=journals/CSLJ/volumes/27/parts/8&tocType=fullText&sortBy=articleDate
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/CSLJ/volumes/27/parts/8&contentSourceHref=journals/CSLJ/volumes/27/parts/8/articles/555/fulltext&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?cu

Submission requirements

All contributions to the journal are welcome and should be emailed to the Production Editor, Company and Securities Law
Journal, at LTA.cslj@thomsonreuters.com for forwarding to the Editor.
Licences
e It is a condition of publication in the journal that contributors complete a licence agreement. Licence agreements can be
downloaded at http://www.thomsonreuters.com.au/support/as_contributors.asp and emailed with the submission or mailed
separately to the Production Editor, Company and Securities Law Journal, Thomson Reuters (Professional) Australia
Limited, PO Box 3502, Rozelle, NSW 2039.
Letters to the Editor
* By submitting a letter to the Editor of this journal for publication, you agree that Thomson Reuters, trading as Lawbook
Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate the
letter.

Manuscript

» Manuscript must be original, unpublished work that has not been submitted or accepted for publication elsewhere,
including for online publication.

* Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript on a separate page.

e Manuscript must be submitted electronically via email in Microsoft Word format.

e Manuscript should not exceed 15,000 words for articles or 3,000 words for section commentary or book reviews.

* An abstract of 100-150 words must be included at the head of articles.

* Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to
contributors but excessive changes cannot be accommodated.

» Graphics (diagrams and graphs) to be grayscale; in .jpeg format; no more than 12 cm in width; within a box; of high
resolution (at least 300 dpi); font is to be Times New Roman, no more than 10pt. The heading for a graphic should be
placed outside the box.

Peer review
e This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to acceptance, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style
1. Levels of headings must be clearly indicated (no more than four levels).
2. Unpointed style is to be used — there are no full stops after any abbreviation or contraction.
3. Cases:
* Where a case is cited in the text, the citation follows immediately after the case name, not as a footnote.
* Authorised reports must be cited where published, and one other reference can be used in addition.
 For “at” references use media-neutral paragraph numbers within square brackets whenever available.
* For international cases best references only should be used.
4. Legislation is cited as follows:
e Trade Practices Act 1974 (Cth), s 5S1AC (including in full within footnotes).
5. Books are cited as follows:
Ross D, Ross on Crime (3rd ed, Lawbook Co, Sydney, 2006) pp 100-101.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
! Hayton D, “Unique Rules for the Unique Institution, The Trust” in Degeling S and Edelman J (eds), Equity in
Commercial Law (Lawbook Co, Sydney, 2005) p 284.
2 Hayton, n 1, p 286.
6. Journals are cited as follows:
Kirby M, “The Urgent Need for Forensic Excellence” (2008) 32 Crim LJ 205.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
3 Trindade R and Smith R, “Modernising Australian Merger Analysis” (2007) 35 ABLR 358.
4 Trindade and Smith, n 3 at 358-359.
¢ Wherever possible use official journal title abbreviations.
7. Internet references are cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://www.thomsonreuters.com.au/default.asp viewed 25 June 2007. Underline
the URL and include the date the document was viewed.

(2009) 27 C&SLJ 477 479



SUBSCRIPTION INFORMATION
The Company and Securities Law Journal comprises eight parts a year.

The journal is available for subscription via paper and/or online. An online subscription can
include access to archived volumes of the journal dating back to 1982 and has the following
benefits: all content is fully searchable; PDF versions are provided for convenience; and
users can subscribe to an RSS feed to be instantly informed of updates.

For further information on how to subscribe:
Visit www.thomsonreuters.com.au
Tel: 1300 304 195
Email: LTA.Service @thomsonreuters.com

Advertising inquiries:
Contact Andrew Parsons on (02) 8587 7462 or email a.parsons @thomsonreuters.com

Editorial inquiries: Tel: (02) 8587 7000

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196
Web: www.thomsonreuters.com.au
Email: LTA.Service @thomsonreuters.com

Head Office
100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

THOMSON REUTERS

© 2009 Thomson Reuters (Professional) Australia Limited
ABN 64 058 914 668

Lawbook Co. Published in Sydney

ISSN 0729-2775
Typeset by Thomson Reuters (Professional) Australia Limited, Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

480 (2009) 27 C&SLJ 477



	EDITORIAL
	ARTICLES
	Causation, loss and damage: Challenges for the new shareholder class action – Damian Grave, Leah Watterson and Helen Mould
	Theory and reality in insolvency law: Some contradictions in Australia – Helen Anderson
	Corporate sector whistleblowing in Australia: Ethics and corporate culture – Janine Pascoe

	TAKEOVERS AND PUBLIC SECURITIES – Simon McKeon and Jonathan Farrer
	Underwritten rights issues: Navigating potential changes of control – Alberto Colla
	Target directors and competition for control: Keeping the gate, or the drawbridge? – James Philips

	CURRENT DEVELOPMENTS – LEGAL AND ADMINISTRATIVE – Robert Baxt AO, Freehills
	Potential uses of transcripts of ASIC examinations – Andrew Eastwood




