IndeXx

Administrative Appeals Tribunal
undertakings, enforceable
power to push regulators to enter, 156-160
support for use for, 152

Aristocrat organisation
settlement of class action of shareholders, 417

Australian Competition and Consumer Commission

breaches of enforceable undertakings, policies for dealing with, 149-152
commissioners, number of, 285

Australian Prudential Regulatory Authority
confidence in regulatory regime, work to maintain, 145

Australian Securities and Investment Commission (ASIC)

administration, announcement of revamp of, 285
breaches of enforceable undertakings, policies for dealing with, 149-152
Chairman

directors' liabilities, remarks on, 5, 69, 216-217

regulation, remarks on need for further, 69
commissioners, appointment of additional, 285, 353
confidence in regulatory regime, work to maintain, 145
conflict management obligation, understanding of, 493-495
enforcement actions, role of public interest in, 372-376

community expectations, managing, 373-374

directors' duties, importance of, 374
external complaints resolution schemes, role in overseeing effective operation of, 454
listed property trusts, surveillance of, 43
operations of Australian Securities Exchange, report on, 353
reorganisation, 417
sub-prime crisis

issues, major, for concentration on, 353

pace of reviews in respect of, 213

reform, proposals for, 285
Summer School 2008, 69

Australian Securities Exchange Ltd (ASX)
AISC, report on operations of, 353
confidence in regulatory regime, work to maintain, 145
listed property trusts, regulation by Listing Rules, 43
private equity conflicts, application of Listing Rules, 322-323
sub-prime crisis
pace of reviews in respect of, 213
reform, proposals for, 285

Blackstone Group
private equity firms, 201-202
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Briefings
ASIC
draft proposals, 503
final paper, 503-504
company policy, 502-503
digital age, in, 505
empirical research in respect of, 508-515
practice, company briefings in, 504-507
private, 505
provision of information by, 501
Regulation Fair Disclosure, and open access, 507

Business judgment rule

directors, application to, 221
proposed extended, 70

Capital maintenance doctrine

Sons of Gwalia, relevance after, 100-101

Civil penalty litigation
defence, pleading in, 254-256
effective process, developing, 249-258
judicial interpretation of civil penalties, 250-254
law reform, direction of, 256-258
nature of civil penalties, 250-254

Class actions

material information, against company for failure to disclose, 434
proliferation of, 285
Sons of Gwalia, factors arising after, 107-109

CLERP 9 reforms

executive remuneration, 71-72

Climate change

ASX corporate governance principles, 429-430

corporate liability and, 418-437

directors' duties, 425-427

disclosure obligations, 427-430

greenhouse gas emissions reporting framework, 430

litigation risk and, 422-424

market risk and, 424

opportunities foregone and, 424

physical risk and, 420

policy response to, in Australia, 418-437

regulatory risk and, 420-422

reporting obligations, 427-430

risks
disclosure and management of, 419-420
potential, relating to, 420-424
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Companies

financial assistance, power to give, 7
information disclosure of listed, cases of China's Supreme People's Court on handling, 344-346

Compensation

misstatements to securities markets, statutory liabilities for, 384-386
assessment of compensable interest, 390
compensation regime, clarification of aim of, 387-390
principles for awarding compensation, 388

Conflicts of interest

ASIC's understanding of conflict management obligation, 493-495
Corporations law, application to private equity bids, 314-320
directors, of, 316-317
equitable and statutory obligations to deal with, 483-500
fiduciary duty to avoid, reconciling with statutory duty to manage, 496-500
general law requirement to avoid, content of, 483-485
private equity bids
Australian Securities Exchange Ltd Listing Rules, application, 322-323
board, faced by, 309-310
Corporations law, application, 314-320
external advisers, for, 310-311
internal private equity fund conflicts, 311
private equity bids, in, 308
public companies go private, when, 304-332
regulatory framework addressing, in takeover bids, 311-314
Takeovers Panel, position on, 321-322
target company shareholders, impact on, 311
statutory duty to manage, 490-495

Corporate finance

ethical, 127-139
private equity firms, 205-206

Corporate governance
capital
effective use of, 544
utilisation of, 536-537
climate change, and ASX corporate governance principles, 429-430
government approach to, 214
high priority project to clarify, 70
listed property trusts and, 46-49
private equity, 205-206, 535-545
firms, model of, 540-542
publicly listed companies, 537-539
shareholder control, lack of, 539-540
rationale for, 46
related party transactions and, 46

Corporate law matters

competition for litigation, 398-401
judgments
comparison of courts' activity in delivering, 393-394
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differences in numbers delivered, 395-397
hearing days for, 394-395
jurisdiction of Australian courts in, 392-393
plaintiffs, advantages of choice of courts, 397-398

Corporations Act 2001 (Cth)

breach of ss 180 and 181, penalties for, 431
conflicts of interest in private equity bids, application, 314-320
derivative action, statutory, 431
directors, liability under, 189
hedge funds, disclosure and regulation under, 52
injunction, as remedy under s 1324, 432
insider trading, provisions in respect of, 319-320
mergers and acquisitions, regulation by, 318-319
standard of conduct required of directors, under ss 180-184, 216-234
balance struck in relation to, 227-232
review of cases applying, 224-227
statutory provisions, application to, 79-85
takeovers, effecting by schemes of arrangement under s 411, 287-303
break fees, 297-300
exclusivity provisions, 297-300
historical background, 291-292
Idameneo (No 123) Pty Ltd v Symbion Health Ltd, 300-302
share splitting, effect, 296
voting, and relationship between takeovers and schemes, 294-296

Corporations and Markets Advisory Committee (CAMAC)
creditors, recommendations on dealing with rights and remedies, 285
Personal Liability for Corporate Fault, report on, 5, 69
schemes of arrangement, discussion paper on continued use, 285
subordination of shareholder claims, referral of question to, 93-113

Creditors

financial assistance, and protection of, 17-23

notice requirements, benefits of, 21

other jurisdictions, protection for creditors in, 21-23
insolvency, allocation of risk between shareholders and, 99-103

Debt
Sons of Gwalia, economic implications for debt markets, 94, 109-112
foreign debt decreased supply of, 109-110
unsecured debt, higher cost of, 110
Defences
directors, available to, adequacy of, 5

Derivative action
statutory, 431

Directors

Australian Securities and Investments Commission v Maxwell, 357-359
critique of, 362-372
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breach of duty
penalties for breach of ss 180 and 181, 431
reasons for holding directors liable for, 229-232
business judgment rule, application to, 221
conflicts of interests, 316-317
Corporations Act 2001 (Cth), liability under, 189
defences available to, adequacy of, 5
duties
best interests of corporation, to act in, 223, 426
care and diligence, to act with, 219-221, 315, 425
climate change, and, 425-427
general law, under, 359-362
good faith, to act in, 223, 315, 426
imposition of liability in respect of financial assistance by, 27-36
information, to refrain from improper use of, 223-224, 316
international comparisons, 228
position, to refrain from improper use of, 223-224, 316
proper purpose, to act for, 223, 315
statutory, enforcement of and modification to, 357-372
traditional, 69
indemnification of, by companies, 231-232
insolvent trading, and defences negating liability, 5
liability
history of debates about, 228
insurance, 231-232
Public Administration Act 2004 (Vic)
Corporations Act 2001 (Cth), liability under, 189
definition, 179
duties, 179-182
position under, 188
sanctions framework, 183-184
regulatory framework
ongoing impact on, 5
strong regulation, need for, 230-231
share-based remuneration, 71-92
approval by shareholders, seeking, 85-88
nature of, 74
standard of conduct required, under ss 180-184, Corporations Act, 216-234
balance struck in relation to, 227-232
review of cases applying, 224-227
statutory provisions, application to, 79-85
takeovers, duty in case of, 118
benefits in Australia, 124-126
cases in Australia, 121-124
detriments in Australia, 124-126
termination payments to, 71-92
approval by shareholders of, 71, 75-78
average, 73
disclosure requirements, statutory, 75-78
exempt payments, types of, 76-77
golden handshakes, 72
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Disclosure
fiduciary duty, positive, of, 470-473

Duties

conflicts of interest, statutory duty to manage, 490-495

directors
best interests of corporation, to act in, 223, 426
care and diligence, to act with, 219-221, 315, 425
climate change, and, 425-427
general law, under, 359-362
good faith, to act in, 223, 315, 426
imposition of liability in respect of financial assistance by, 27-36
information, to refrain from improper use of, 223-224, 316
international comparisons, 228
position, to refrain from improper use of, 223-224, 316
proper purpose, to act for, 223, 315
statutory, enforcement of and modification to, 357-372
traditional, 69

equity, proscription or prescription, 488-490

Environment
regulation, environmental, 127
superannuation funds, as surrogate environmental regulators, 127-131
Equity
duties
enforcement of equitable, 496
proscription or prescription, 488-490
financial services laws, role in enforcement, 495-496
Sons of Gwalia, economic implications for equity markets, 94, 109-112
lower cost of equity capital, 111
Ethics
investments, ethical, 131-133
barriers to, 133-136
Superannuation Industry (Supervision) Act 1993 (Cth), accommodation of, 136-138
External complaints resolution schemes

ASIC, role in overseeing effective operation of, 454
financial services, judicial review of, 438-459

Federal Treasurer
operation of markets, assessment of, 5
Fiduciary

duty to avoid conflicts of interest, reconciling with statutory duty to manage, 496-500
financial service providers, whether fiduciaries, 485-487

Finance — see Corporate finance
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Financial assistance

abolition of regime , in other jurisdictions, 11-13
Australia, provisions in, 11
companies, power to give, 7
creditors, protection of, 17-23

notice requirements, benefits of, 21

other jurisdictions, protection for creditors in, 21-23
current regime, operation of, 14-17
definition, 14
directors' duties, imposition of liability by, 27-36
exempt transactions, 17
foreseeability discrepancy, effect, 26
good faith, and directors' duty to act in, 27-29
improper purpose, and directors' duty not act for, 29-31
injunction to restrain, 19-21
insolvent trading, and directors' duty to prevent, 35-36
interests of company, and directors' duty to act in, 27-29
liability under Pt 2J.3,when imposed, 23-25
material prejudice

definition, 15

forming a view about, 23
objectives of provisions, 9-14

failure to achieve, 37

today, as seen, 13
original provisions in respect of

amending, 10

rationale for, 9-10
redundancy of Pt 2J.3, 23-37
regulating, 7-38
shareholder approval of, 8, 16

ability to obtain, and protection of creditors, 18
strict liability, imposition on parties involved in prejudicial transactions, 25
unlawful, penalties for non-compliance, 17
voidable transaction provisions, and power to recover losses from, 33-35

Financial service providers
fiduciaries, whether, 485-487
Forgiveness
insolvent trading, for, 5
Fortress Investment Group
private equity firms, 200-201
Foss v Harbottle, rule in

Singapore Court of Appeal, in, 333-343

Fraud
securities fraud litigation, and Sons of Gwalia, 107-109

Good faith
financial assistance, and directors' duty to act in, 27-29
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Government authorities
Victoria
history of public entities in, 173-174
profile of public sector, 175-176

Greenhouse gas emissions
reporting framework, 430

Hedge funds

Australian industry, 50
disclosure under Corporations Act 2001 (Cth), 52
investment strategies, 53-58
directional, 54-56
event-driven, 56-57
relative value arbitrage, 57-58
survey of, 50-62
legal nature, 51-52
leveraging, as definitive tool 53-54
major indices and, correlation between, 60-61
managed investment schemes, regulation as, 52
performance
attributes, 58-62
S & P 500, comparison with major index, 58
survey of, 50-62
registration under Corporations Act 2001 (Cth), 52
structure, 50-51
characteristics, salient, 51
master-feeder, 53
what are, 51

Houldsworth v City of Glasgow Bank
Sons of Gwalia, common law surrounding, 94-99

Idameneo (No 123) Pty Ltd v Symbion Health Ltd, 300-302

Improper purpose

financial assistance, and directors' duty not act for, 29-31

Indemnification
directors, of, by companies, 231-232, 245-247
officers' indemnities, 245-247
Information disclosure
listed companies, of, cases of China's Supreme People's Court on handling, 344-346

Injunctions

financial assistance, to restrain, 19-21
minority shareholders, and injunction remedy, 273
shareholders' remedy, under s 1324, 432
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Insider trading
case law, recent, 465-468
Corporations Act 2001 (Cth), provisions of, 319-320
materiality of information, as element of, 465
possession of information, as element of, 460
prohibition, elements of, 460-465

Insolvency
law regime
efficiency of, 103-107
objectives of, 103
Sons of Gwalia, factors arising after, 104-105
risk of loss on, allocation of, 93
shareholders and creditors, between, 99-103

Insolvent trading
directors, and defences negating liability, 5
financial assistance, and directors' duty to prevent, 35-36
forgiveness for, 5

Insurance
liability
directors, 231-232
stockbrokers, requirement to obtain, 285

Investment strategies

hedge funds, of, 53-58
directional, 54-56
event-driven, 56-57
relative value arbitrage, 57-58
survey of, 50-62

Judicial review
Datafin
England, application in, 441
Masu application of, 440-441
financial services external complaints resolution schemes, of, 438-459
governance, 451
natural justice, and private decision-makers, 456-458
regulator and scheme, relationship between, 451
scheme and members, relationship between, 446
scheme decisions, as public law decisions, 447
public bodies exercising public powers, in Australia, 442-446
public function test, for amenability to, 439-440
statutory, 455-456

Jurisdiction
corporate law matters, of Australian courts in, 392-393
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Kohlberg Kravis Roberts & Co
private equity firms, 202-203

Leveraging
hedge funds, as definitive tool 53-54

Listed Property Trusts (LPTs)
ASIC, surveillance of, 43
ASX Listing Rules, regulation by, 43
Australian share market, on, 39
corporate governance and, 46-49
legislation governing, 39
managed investment schemes and, 43
regulatory framework governing, 42-43
related party transactions and, 46-49
responsible entities, 43
securitised property market, 39
stapled security structure, 41-42
restructuring stapling process, 44
stapling process, 44
structure, 40-42
stapled security structure, 41-42
vanilla unit trusts, 40-41
trust, definition, 42
trust estate, definition, 42
vanilla unit trusts, 40-41
stapled security structure, conversion to, 49

Listing Rules

breach of, remedies for, 435

Litigation funding, 353
Standing Committee of Attorneys-General (SCAG), report on, 417

Managed investment schemes
hedge funds, regulation as, 52
listed property trusts and, 43
Margin lending
reforms to deal with, calls for, 145, 213
Material prejudice
financial assistance
definition, 15
forming a view about, 23
Meeting

general, requested by members, 433

Mergers and acquisitions
Corporations Act 2001 (Cth), regulation by, 318-319
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Misleading or deceptive conduct
actions by shareholders for, 245-247

Misstatements

listed companies to securities markets, statutory liabilities for, 384-386
assessment of compensable interest, 390
compensation regime, clarification of aim of, 387-390
principles for awarding compensation, 388

Opes Prime litigation

securities lending agreements, 407-412

Oppression

minority shareholders, and oppression remedy, 272-273
reform, Australian, of oppression remedy, 262-263
remedy, statutory, 432
winding up, and, 259-277

English origins of, 260-262

legislative position in Australia, 259-260

minority shareholders and, 267-277

parallel shareholders' remedies, 264-266

Partnership

limited, structure of private equity firms, 199-200

Performance
hedge funds
attributes, 58-62
S & P 500, comparison with major index, 58
survey of, 50-62

Private equity

advantages of model, 306

bids
characteristics, common, of, 307-308
conflicts of interest when public companies go private, 304-332
general takeover bid structure, 307
insider participation, with, regulating, 325-330

Blackstone Group, 201-202

conflicts of interest
Australian Securities Exchange Ltd Listing Rules, application, 322-323
board, faced by, 309-310
Corporations law, application, 314-320
external advisers, for, 310-311
internal private equity fund conflicts, 311
private equity bids, in, 308
public companies go private, when, 304-332
regulatory framework addressing, in takeover bids, 311-314
Takeovers Panel, position on, 321-322
target company shareholders, impact on, 311
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control implications of structure, 203-204
corporate governance, 205-206, 535-545
Corporations Act 2001 (Cth), and s 411, 287-303
break fees, 297-300
exclusivity provisions, 297-300
Idameneo (No 123) Pty Ltd v Symbion Health Ltd, 300-302
share splitting, effect, 296
voting, and relationship between takeovers and schemes, 294-296
definition, 288-289, 305
foreign jurisdictions, regulation in, 323-324
Fortress Investment Group, 200-201
growth, rapid, of industry, 306-307
Kohlberg Kravis Roberts & Co, 202-203
leveraged buyouts, 305
management buyouts, and conflicts of interest, 309
meaning, 288-289, 305
regulatory framework, adequacy of, 324-325
size of industry, 331-332
structure, 199-200
implications of, 203-205
subprime credit crisis, impact, 199
taxation implications of structure, 203-205
venture capital investments, 305

Prudential v Newman

Sons of Gwalia, reconciliation with, 247-248

Public Administration Act 2004 (Vic)
directors
Corporations Act 2001 (Cth), liability under, 189
definition, 179
duties, 179-182
position under, 188
sanctions framework, 183-184
ministers, position under, 188
model prior to, 172-173
passage of, 172-190
quasi-judicial bodies, protection for, 179
scope, 176

Public entities

definition, 176-179
governance standards for, 179
minister, role with respect to board of, 188
Victoria
history in, 173-174
model, new Victorian, 187-188
profile of public sector, 175-176

Recession
threat of, in United States of America, 5
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Regulatory framework
directors, ongoing impact on, 5
financial assistance, regulating, 7-38
listed property trusts, governing, 42-43
private equity bids, adequacy of, 324-325

Related party transactions
listed property trusts and, 46-49

Remuneration

share-based, payment to company executives, 71-92
approval by shareholders, seeking, 85-88
nature of, 74
statutory provisions, application to, 79-85

Responsible entities
listed property trusts, of, 43
takeovers, directors' duty in case of, 118
benefits in Australia, 124-126
cases in Australia, 121-124
detriments in Australia, 124-126

Schemes of arrangement
Canada, in, 293
class voting requirements for, 402-403
Corporations and Markets Advisory Committee, discussion paper on continued use, 285
deal protection arrangements, 403-404
friendly takeovers, structuring by, 191-198
industry competitor dynamics, 197
institutional shareholders, effect of activism, 195
pre-bid stake in target company, 193-194
jurisdictions, in various, 292-294
New Zealand, in, 293-294
takeovers, effecting by schemes under s 411, Corporations Act 2001 (Cth), 287-303
break fees, 297-300
exclusivity provisions, 297-300
Idameneo (No 123) Pty Ltd v Symbion Health Ltd, 300-302
share splitting, effect, 296
voting, and relationship between takeovers and schemes, 294-296
United Kingdom, in, 292-293

Securities

loans, mandatory disclosure of, 481
market of Singapore, civil liabilities for false statements by listed companies to, 377-391
causation, and measure of recoverable loss, 383
deceit, as ingredient of liability, 381
negligence, as ingredient of liability, 381-383
reliance for statutory civil liabilities, 389-390
markets, plight of, 417
public, and takeovers, 114-126
share price, collapse of, 5
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Shareholders

financial assistance, shareholder approval of, 8, 16
ability to obtain, and protection of creditors, 18
insolvency, allocation of risk between creditors and, 99-103
material information, action against company for failure to disclose, 434
mitigation of risk of, 435-436
minority shareholders, 267-277
oppression remedy, 272-273
Pt 2F.1A, effectiveness for, 270-272
misleading or deceptive conduct, actions for, 245-247
share-based remuneration to directors, approval by shareholders, 85-88
nature of, 74
statutory provisions, application to, 79-85
subordination of shareholder claims, 93-113
insolvency, allocation of risk between creditors and, 99-103
termination payments to directors, approval by shareholders of, 71, 75-78

Short selling

reforms to deal with, calls for, 145, 417
regulatory status of, 481

Singapore

announcements by listed companies, 379-380

financial reporting by listed companies, 379-380

misstatements to securities markets, statutory liabilities for, 384-386
assessment of compensable interest, 390
compensation regime, clarification of aim of, 387-390
principles for awarding compensation, 388

securities market, civil liabilities for false statements by listed companies to, 377-391
causation, and measure of recoverable loss, 383
deceit, as ingredient of liability, 381
negligence, as ingredient of liability, 381-383
reliance for statutory civil liabilities, 389-390

Soden v British & Commonwealth Holdings plc

Sons of Gwalia
common law surrounding, 95-96, 97, 236
reconciliation with, 240

Sons of Gwalia Ltd v Margaretic

capital maintenance doctrine, relevance after, 100-101
class actions, and impact of, 107-109
common law surrounding, 94-96
Corporations and Markets Advisory Committee, report on decision, 285
decision in, 235-236

basis for, 237
economic implications, for debt and equity markets, 94, 109-112
facts, 96
member, and claim made in capacity of, 237

precondition of membership, not determinative, 238

statute, primacy in determining membership rights, 238-240
Prudential v Newman, reconciliation with, 247-248
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securities fraud litigation, and, 107-109
shareholder litigation after, 235-248
future implications for subscribing shareholders, 241
s 563A of Corporations Act, where applies, 242
statute-based claims, where s 563A does not apply, 242-245
subordination of shareholder claims, and, 93-113

Stapled security
structure, and listed property trusts, 41-42
restructuring stapling process, 44
stapling process, 44

Stockbrokers

professional indemnity insurance, requirement to obtain, 285

Strict liability
financial assistance, imposition on parties involved in prejudicial transactions, 25

Sub-prime crisis

role in corporate law scene, 213

Superannuation funds
environmental regulators, as surrogate, 127-131
ethical objectives, advancing, 129-131
long-term investments of, 130
members, interest of, 130
ownership and control, reunion of corporate, 130

Superannuation Industry (Supervision) Act 1993 (Cth)
ethical investments, accommodation of, 136-138

Takeovers

break-fees, 116, 192-193
deal protection devices, 114-116
Delaware courts, approach to, 118
legal principles relevant to, 115
friendly, structuring by schemes of arrangement, 191-198
industry competitor dynamics, 197
institutional shareholders, effect of activism, 195
pre-bid stake in target company, 193-194
insider participation, 117
no-shop agreements, 117
no-talk agreements, 117
public securities, and, 114-126
Revlon duty, 118
schemes of arrangement under s 411, Corporations Act 2001 (Cth), by, 287-303
break fees, 297-300
exclusivity provisions, 297-300
Idameneo (No 123) Pty Ltd v Symbion Health Ltd, 300-302
share splitting, effect, 296
voting, and relationship between takeovers and schemes, 294-296
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Takeovers Panel, 116-118, 320-322

decision-making, trends in, 525-532

expanding jurisdiction of, 517-534

legislative framework, 518-524

private equity conflicts, position on, 321-322

reform, consequences of, 524-525

tactical bid extensions, and decision in Allegiance Mining NL, 532-534
United States, 118-121

Re Netsmart Technologies Inc, Shareholder Litigation, 119

Re SS & C Technologies Inc, Shareholder Litigation, 120

Taxation
private equity firms, implications of structure, 203-205

Termination payments
directors to, 71-92
approval by shareholders of, 71, 75-78
average, 73
disclosure requirements, statutory, 75-78
exempt payments, types of, 76-77
golden handshakes, 72

Trusts
definition, 42
listed property — see Listed Property Trusts (LPTs)
trust estate, definition, 42

Undertakings, enforceable

Administrative Appeals Tribunal
power to push regulators to enter, 156-160
support for use for, 152

breaches, 162-168
ACCC and ASIC policies for dealing with, 149-152
consequences of finding, 168-170

court system, and, 147-171

form, 148

judges
attitudes, judicial, to enforcing, 152
support, judicial, for use for, 152

process of entering, 152
courts, power to force parties to enter, 153-156

United States of America

recession, threat in , 5

Vanilla unit trusts
listed property trusts, 40-41
stapled security structure, conversion to, 49
Voidable transaction provisions

financial assistance, and power to recover losses from, 33-35
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Webb Distributors (Aust) Pty Ltd v Victoria

Sons of Gwalia
common law surrounding, 95-99, 236
reconciliation with, 240-241

Winding up
oppression, and, 259-277
English origins of, 260-262
legislative position in Australia, 259-260
minority shareholders and, 267-277
parallel shareholders' remedies, 264-266
remedy, statutory, 432
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