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Climate change: Corporate liability, disclosure requirements and shareholders’
remedies – Riccardo Troiano

Companies operating within Australia are not yet subject to a definitive governmental
policy and regulatory framework in relation to the disclosure and management of climate
change risk. In this regulatory climate, it is difficult for company boards to know precisely
what actions to take and what timeframe to act within to mitigate the risks potentially
posed by climate change. In turn, climate change has emerged as a genuine shareholder
value issue in the minds of shareholders. This article shows that there are real questions of
corporate liability for companies and directors if they do not recognise and manage
climate change risk in their overall business strategies. It highlights that, in preparation for
the future regulatory environment, Australian companies and directors should assess and
understand the risks associated with climate change for their company and appropriately
respond to these risks in order to mitigate the possibility of shareholder action. ............... 418
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In Australia seven schemes (apart from the Superannuation Complaints Tribunal) provide
alternative dispute resolution services for complaints brought by consumers against
financial services industry members. Recently the Supreme Court of New South Wales
held that the decisions of one scheme were amenable to judicial review at the suit of a
financial services provider member and the Supreme Court of Victoria has since taken a
similar approach. This article examines the juristic basis for such a challenge and contends
that judicial review is not available, either at common law or under statutory provisions.
This is particularly the case since Financial Industry Complaints Service Ltd v Deakin
Financial Services Pty Ltd (2006) 157 FCR 229; 60 ACSR 372 decided that the
jurisdiction of a scheme is derived from a contract made with its members. The article
goes on to contend that the schemes are required to give procedural fairness and that
equitable remedies are available if that duty is breached. .................................................... 438
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