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   constructive notice of company documents, 345 
   Memorandum of Association, 346 
   ultra vires doctrine, 345 
  corporate governance, 347-348 
   audit and audit committees, 347 
   directors’ reliance on professional and expert advice, 347 
   electronic distribution of statutory reports, 347 
   one member/director companies, 347 
 continuous disclosure regime see Continuous disclosure 
 
Takeover funding arrangements 
 background to statute and case law, 232-237 
  disclosure obligation, 233-235 
  Eggleston principles, 236 
  prohibition, 233-234 
  s 636(1) Corporations Act 2001, 232 
 declaration of unacceptable circumstances, 237, 239, 241, 243-244 
 disclosure obligation, 233-235, 238-243, 257 
 financing conditions, 244-248 
 illusory bids, 239 
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 sanctions, adequacy of, 254-256 
  false bid, 254-255 
  insolvent trading. 255-256 
   personal liability of directors, 256 
 Takeovers Panel decisions, 237-253 
  Re Brickworks Ltd (No 2), 237-238 
  Re Goodman Fielder Ltd, 244-249, 251-252, 257 
  Re Goodman Fielder Ltd (No 3), 249-250 
  observations on Panel decisions, 250-253 
  Re Pinnacle VRB Ltd (No 4), 238-239, 251, 256-257 
  Re Pinnacle VRB Ltd (No 6), 239-240, 251, 257 
  Re Taipan Resources NL (No 3), 238 
  Re Taipan Resources NL (No 10), 240-241, 251 
  Re Taipan Resources NL (No 11), 241-244, 251, 257 
 Takeovers Panel Guidance Note, 231-234, 236, 240, 244, 246-247, 250-255, 257-258  
 withdrawal rights, 245-246, 249  
Takeovers 
 access to information see competing bidders below 
 break fees see Break fees 
 competing bidders, equality of information to, 350-356 
  efficient, competitive and informed market principle, 351-352 
  Goodman Fielder Ltd (No 2), 350-356 
   decision, 350-351 
   Takeover Panel’s determination, assessment of, 354-356 
  insider trading prohibition, 352-353 
  UK City Code, 353-354 
 Eggleston principles, 87-88, 92-95, 351-352 
  efficient, competitive and informed market principle, 351-352 
  history of, 93-94 
  Masel principle and, 95 
  relevance of, 94 
 equal opportunity principle, 88-94 
  benefits of, 90 
  costs of, 90-91 
 funding arrangements for see Takeover funding arrangements 
 independent experts, 493-496 
  In the Matter of AuIron Energy Ltd, 493-496 
   facts, 493 
   Takeovers Panel’s observations and decision, 494-496 
 lock up devices see Lock up devices 
 minimum price rule, 88-102 
  anomalies with the, 100 
  ASIC policy on, 92 
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  CLERP, 89-93 
   collateral benefits prohibition, amendment of, 91 
  judicial consideration of, 99-100 
   Re Ranger Minerals Ltd; Ex parte Ranger Minerals Ltd, 99-100 
  legislative history of, 88-89 
   Companies and Securities Advisory Committee (CASAC), 88-89 
   Corporations Law, 88 
  Panel decisions, 97-99 
   In the Matter of Email Ltd, 97 
   In the Matter of Normandy Mining Ltd (No 4), 98-99 
   In the Matter of Taipan Resources NL (No 8), 98 
  Panel Guidance Note on, 92 
  proposals for reform, 100-102 
   independent expert’s report on fairness and reasonableness, 100 
   mandatory bid rule, limited application to, 101-102 
   opt-in approach to equal opportunity, 101 
 New Zealand Takeovers Code see New Zealand 
 pre-bid stake, importance of, 96-97 
  Pompilio’s findings, 96-97 
 threshold, 93 
Trust 
 breach of see Breach of trust 
Trustees see Corporate trustees 
Trusts 
 Quistclose see Quistclose trusts 
 
Unauthorised corporate contracts 
 policy considerations, 560-561, 564-566 
  agents acting beyond authority, 560 
  competing considerations, 560-561 
 ss 128 and 129 Corporations Act 2001, 559-567 
  assumptions, 559-560 
  exception to, 560 
  legislative policy behind, 561-564 
   business efficiency, policy of, 561-562 
   common law “inquiry” exception, 562-563 
   “knew or suspected” test, 561, 563-564 
  policy concerns, 564-566 
Uncommercial transactions 
 benefits to other parties, assessing, 12-13 
 Business Judgment Doctrine, 7-8 
 Business Judgment Rule, 7, 12, 14-15 
 “company’s circumstances”, assessing, 9-10 



 Index 

Volume 22 603 ©  

  financial circumstances, 9 
  valuations, 10 
 corporate groups, 13-14 
  derivative benefits, 13 
 defences, 17-18 
  parties to transaction (s 588FG(2) Corporations Act 2001, 17-18 
  receiving property (s 588FG(1) Corporations Act 2001, 17 
 factors, 10-12 
  “balancing exercise”, 10-12 
  benefit and detriment to company, 10 
  Lewis v Cook, 11-12 
  Tosich Construction Pty Ltd v Tosich, 10-11 
 insolvency (s 588FC Corporations Act 2001), 14-16 
  causation test of, 15-16 
  three presumptions of, 14 
  two year avoidance period, 14-15 
 insolvent companies, for, 7-22  
 insolvent trading, 14 
  extension of liability for, 14 
 meaning of (s 588FB(1) Corporations Act 2001), 7-8 
  objective inquiry, 8 
 remedies (s 588FF Corporations Act 2001), 19-21 
  constructive trust claims, 19 
  payment of fair representation of benefit received, 20 
  specific return of property, 19 
 time periods, 16 
United Kingdom 
 continuous disclosure regime see Continuous disclosure 
United States 
 floating charges in see Floating charges 
 periodic disclosure regime see Continuous disclosure 
 
Voidable transactions 
 Hanel v O’Neill, 323 
Voluntary administration 
 creditors’ meetings, legal issues in calling and arranging, 166-180  
  first meeting of creditors, 166-168 
   functions of, 167 
   timing of, 167-168 
  investigations and reporting to creditors, 175-176 
  large companies, special rules for, 170-171 
   automatic extension of time limits, 170 
  second meeting of creditors, 166, 168-170 
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   convening period, 168-170 
   time limits for, 168-170 
  timeframes, 166 
  voting procedures at, 171-175, 177-179 
   administrator, role of, 172-173 
   casting votes, 173 
   challenges, 171-172 
   Corporations Regulations 2001, uncertainty in, 174-175 
   opposition by creditors, 174 
 decision making in a (Pt 5.3A Corporations Act 2001), 163-180 
  background to, 164-166 
   Harmer Report, 164-166 
  economic analysis of decision making by creditors, 176-179 
   administrator, role of, 176-177 
   voting, 177-179 
 members’ meetings (s 508 Corporations Act 2001), 284-285 
  Re Centaur Mining & Exploration Ltd (in liq), 284-285 
   cost of convening meeting, 284 
   extension of time to hold meeting, 285 
   facts, 284 
   liquidator’s arguments, 284 


