
(2011) 27 BCL 469  469 

Index 
Acceptance see Offer and acceptance 
Adjudication determinations 

adjudicators’ function, 104-106, 118-119 
declared void, 105-106 
excess documents presented, 373 
inherent jurisdiction, 138-140 
judicial review of, 36-46 
jurisdiction to proceed on an agreed basis, 256 
jurisdictional error in, 102-121, 437-443 
liquidated damages inclusion in, 255-266 
non-claimable variations in, 249-255 
on prematurely served payment claims, 267-268 
requirements of a valid determination, 102-121 
requirements to assess whether work done, 102-121 
Victoria, 41-45 

Alliance contracting see also Collaborative contracts 
DAP uptake affected by prevalence of, 22-24 

Alternative dispute resolution see also Arbitration; Expert determination; Negotiation 
rise of in construction industry, 303 

Amendments 
retroactive operation of, 345-369 

Appeals 
application for leave to appeal, 284-285 
notice of discontinuance of, 444-449 
whether leave to appeal required, 444-449 
without merit, 444-449 

Apprehension of bias rule 
applicable principles, 319-324 
exceptions to, 342-343 
hypothetical fair-minded lay observers and, 312-344 
test for, 341-342 

Arbitration 
advantages over litigation, 297-298 
analysis of, 296-303 
enforcing DAB decisions in, 305-311 
expert determination as alternative to, 377-388 
expert evidence and, 95-96 
International Commercial Arbitration book review, 220 
judicial review of, 299-301 
need for reform of, 298-299 
role in Australian construction industry, 292-304 
unified domestic commercial arbitration legislation, 292-304 
uniform legislation for, 387-388 

Architectural services 
defined, 138-140 

Asia 
International Commercial Arbitration book review, 220 

Asian Pacific Building Corp v Aircon Duct Fabrication 
adjudication determinations on value of work done, 102-121 



Index 

470   (2011) 27 BCL 469 

Australian Capital Territory 
Scott Schedules in, 164 

Bias rule see Apprehension of bias rule 
Blackman adjudication 

requirements of a valid determination, 102-103, 110-120 
Book reviews 

Hudson’s Building and Engineering Contracts, 144-150 
corrigendum, 218 

The Law of Construction Disputes, 373 
Breach of contract 

election between damages and quantum meruit, 73-84 
“innocent party” rights after, 72-86 

British American Tobacco Australia Services Ltd v Laurie 
whether observer would apprehend bias, 312-344 

Building and Construction Industry Payments Act 2004 (Qld) 
adjudications under, 138-140 
definition of “architectural or design services”, 138-140 
definition of “construction contract”, 138-140 
definition of “related service”, 138-140 
validity of payment claims, 272-279, 280-288 

Building and Construction Industry Security of Payment Act 1999 (NSW) 
judicial review of adjudication determinations, 36-46 
jurisdictional error and, 437-443 

Building and Construction Industry Security of Payment Act 2002 (Vic) 
adjudications conducted under, 102-121 
judicial review and, 36-46 
liquidated damages and excluded amounts, 244-271 
payment claims made under, 444-449 

Building contracts see Contracts 
Building industry see Construction industry 
Building work see Construction work 
Certiorari 

Victorian security of payments act, 41-43 
Chase Oyster Bar decision 

judicial review of adjudication determinations, 36-46 
Claims 

causes of in construction industry, 293-295 
contractual progress claims, 272-279 
dispute review boards and, 234-238 
issued while proceedings on foot, 278-279 

Collaborative contracts see also Alliance contracting 
fixed time/fixed price contracting, 389-399 

Commercial arbitration see Arbitration 
Commercial disputes see Dispute resolution 
Company directors 

personal undertakings of, 207-214 
Competitive dialogue 

downsides, 231-232 
London 2012 Olympic Games procurement process, 225-228 
in public procurement, 221-232 



 Index 

(2011) 27 BCL 469  471 

Completion 
defined, 30, 32 
residential construction work, 30-35 

Conflicts see Disputes 
Construction contracts see Contracts 
Construction industry 

Hudson’s Building and Engineering Contracts book review, 303 
nature of disputes in, 293-296 
role of arbitration in Australia, 292-304 
unified domestic commercial arbitration legislation, 292-304 

Construction liens 
benefits of, 190-191 
perfecting, 174-175 
practical evaluation of, 176-189 
progress payments combined with, 191-192 
US law vs Australian security of payments, 169-193 
use of in Australia, 189-192 

Construction work see also Residential construction work 
defined, 171 
Hudson’s Building and Engineering Contracts book review, 144-150 

corrigendum, 218 
identification in payment claims of work done, 268-270, 285-288 
The Law of Construction Disputes book review, 374 
limitation when suing for defects, 375-376 
nature and extent of disputes, 4-7 
person who “carried out the building work”, 345-369 
proactive dispute prevention, 233-243 
Scott Schedules in litigation regarding, 151-168 
subject to US construction liens, 173-174 

Contractors 
whether delays by subcontractors beyond control of contractors, 97-101 

Contracts see also Breach of contract 
adjudication determinations on whether work done, 102-121 
completion, and final certificates, 33-35 
“construction contract” defined, 138-140 
construction of exclusion clauses, 413-436 
consultancy agreements as, 138-140 
contractual freedom in security of payment and construction liens, 176-179 
DAP clauses in, 19-22, 28-29 
exclusive mode of acceptance in offer, 47-67 
fixed time/fixed price collaborative contracting, 389-399 
Hudson’s Building and Engineering Contracts book review, 144-150 

corrigendum, 218 
“innocent party” rights after repudiation, 72-86 
partly written/partly oral, 201-206 
principal and superintendent’s duties, 291 
reference dates in, 275-276 
referral of unsuitable disputes to expert determination in, 377-388 
repudiation and suspension of, 194-200 
requirements for proof of, 201-206 



Index 

472   (2011) 27 BCL 469 

tender process contracts, 221-232 
variation claims and, 234-235 
whether made, and on what terms, 47-67 
whether provisions dealing with date for payment were void, 437-443 

Costs see also Fees 
discontinuance and, 279, 444-449 
discretion to award interest on costs incurred before commencement of proceedings, 413-436 
of dispute avoidance processes, 24-27 
leave to appeal in relation to, 413-436 
security of costs, 207-214 

County Court proceedings 
judgment for payment claim, 444-449 

Courts 
role of expert evidence in, 87-97 
roles in challenging fallacies, 84-86 

CRW Joint Operation v Pt Perusahaan Gas Negara (Persero) TBK 
enforcing DAB decisions in arbitration proceedings, 305-311 

Damages 
assessment of, 413-436 

DAPs see Dispute avoidance processes (DAPs) 
Date of payment 

whether contractual provisions dealing with date for payment were void, 437-443 
Defects 

limitation period, 30-35, 375-376 
rectification, 30-35 

Defects in legal doctrine see Legal doctrine 
Delays 

as causes of disputes, 234 
fixed time/fixed price collaborative contracting, 391-393 
reasoning process in considering, 437-443 
setting aside of expert determination for inconsistency in reasons, 400-412 
by subcontractors, 97-101 

Denial of natural justice 
no opportunity to make submissions, 437-443 

Design services 
construction of exclusion clauses, 413-436 
defined, 138-140 

Dialogue see Competitive dialogue 
Directors see Company directors 
Discontinuance 

costs of, 279 
notice of discontinuance of appeal, 444-449 

Discretion, exercise of, 211-212 
Dispute avoidance processes (DAPs) 

Australian experience, 18-27 
barriers to usage, 18-27 
dispute review boards and, 236-243 
models of, 8-9 
prevention of disputes, 7-18 
use of, 4-29 



 Index 

(2011) 27 BCL 469  473 

Dispute boards (DBs) see also Dispute review boards (DRBs) 
combined dispute boards, 15-16 
dispute adjudication boards, 14-15, 305-311 
dispute resolution advisers, 16-18 
use of, 4, 8-12 

Dispute resolution see also Alternative dispute resolution 
role of arbitration in Australia, 292-304 
Scott Schedules in, 155-156 

Dispute Resolution Board Australasia 
role in DAPs, 28 

Dispute resolution clauses 
dispute referral procedure, 133-135 
effect of illegality or invalidity, 122-137 

Dispute review boards (DRBs) 
concept of, 12-13 
proactive dispute prevention and, 233-243 
successes of, 242-243 

Disputes 
causes of in construction industry, 293-295 
consequences of, 295-296 
defined, 233, 236 
The Law of Construction Disputes book review, 374 
nature of in construction industry, 295 
referral of unsuitable disputes to expert determination, 377-388 
stages of conflict in construction, 233-236 

Disqualification of judges 
apprehension of bias rule and, 316-317, 328-329, 331-332, 340-341 

Doctrine see Legal doctrine 
Documents 

excess, 373 
Domestic commercial arbitration see Arbitration 
DRBs see Dispute review boards 
Dust Diseases Tribunal 

apprehension of bias rule and, 318-319, 339-340 
Education 

about DAPs, 27 
Enforcement 

DAB decisions in arbitration proceedings, 305-311 
security of payment and construction liens, 179-182 

Engineering 
enforcing DAB decisions in arbitration proceedings, 305-311 
Hudson’s Building and Engineering Contracts book review, 144-150 

corrigendum, 218 
Scott Schedules in litigation regarding, 151-168 

England see United Kingdom 
Errors in reasons see Inconsistency in reasons 
European Union 

competitive dialogue in public procurement, 225 
Evidence see also Expert evidence 

evidentiary onus in adjudication determinations, 106-113, 119-120 



Index 

474   (2011) 27 BCL 469 

evidentiary provisions and apprehension of bias rule, 315-316, 339-340 
failure to allow applicant to adduce further evidence, 285 

Excluded amounts 
liquidated damages as, 255-266 

Exclusion clauses 
design engineering, 413-436 

Exercise of discretion see Discretion, exercise of 
Expert determination 

challenging, 385-387 
illegality and invalidity of dispute resolution clauses, 122-137 
referral of unsuitable disputes to, 377-388 
setting aside of for inconsistency in reasons, 400-412 

Expert evidence 
arbitrations, 95-96 
court-appointed experts, 95 
defined, 87-88 
disclosure of fee arrangements for, 93-94 
expert, defined, 87 
expert conferences, 94-95 
review of court rules on, 87-97 

Factual evidence 
expert evidence and, 87-88 

Fairness see also Apprehension of bias rule 
competitive dialogue in public procurement, 222, 230-231 
security of payment and construction liens, 182-184 

Farah Constructions v Say-Dee 
“innocent party” rights after repudiation, 84-85 

Federal Court 
Scott Schedules in, 168 

Fees see also Costs 
disclosure of fee arrangements for expert evidence, 93-94 

FIDIC’s 1999 Red Book 
enforcing DAB decisions in arbitration proceedings, 305-311 

Financial circumstances 
security of costs and, 212-214 

Fixed time/fixed price contracting 
rethinking adversarialism, 389-399 

Flexibility 
competitive dialogue in public procurement, 223, 228 

Hardesty & Hanover International LLC v Abigroup Contractors Pty Ltd 
dispute resolution clauses and, 122-137 

Historical background 
rectifying defects relating to rights after repudiation of contract, 72-86 

Home Building Acts (NSW, SA, Tas) 
completion of residential construction work, 30-35 
limitation period, 30-35 

Hudson’s Building and Engineering Contracts 
book review, 144-150 

corrigendum, 218 
Hypothetical observers see Lay observers 



 Index 

(2011) 27 BCL 469  475 

Ikarian Reefer decision 
role of expert evidence in, 91-92 

Impartiality see Apprehension of bias rule 
Inconsistency in reasons 

setting aside of expert determination for, 400-412 
Indemnity costs 

after discontinuance of appeal, 444-449 
“Innocent parties” 

rights after repudiation of contract, 72-86 
Innovation 

competitive dialogue and, 224, 229-230 
Instructing parties 

expert evidence and, 89-90 
Interest on costs see Costs 
Interim awards 

enforcing DAB decisions in arbitration proceedings, 305-311 
International Chamber of Commerce (ICC) 

arbitration by, 307-308 
International Commercial Arbitration 

book review, 220 
International construction contracts 

enforcing DAB decisions in arbitration proceedings, 305-311 
International organisations 

acceptance of Scott Schedules by, 155-156 
Invalidity 

dispute resolution clauses, 122-137 
Joint tortfeasors 

suing for defects and joint or several tortfeasors and no contribution, 375-376 
Judges 

apprehension of bias rule and, 312-344 
Judicial review 

of adjudication determinations, 36-46 
of arbitral awards, 299-301 

Jurisdiction 
expert determinations, 122-137 
inherent jurisdiction, 138-140 

Jurisdictional error 
judicial review of adjudication determinations, 36-46 
reasoning process in considering delays, 437-443 

Kane v Sopov 
“innocent party” rights after repudiation, 83 

Latent conditions 
fixed time/fixed price collaborative contracting, 393-394 

Lay observers 
apprehension of bias rule, 312-344 

Leave to appeal see Appeals 
Legal doctrine 

courts’ roles in changes to, 84-86 
limitations on challenges to fallacies, 84-86 
rectifying defects relating to rights after repudiation of contract, 72-86 



Index 

476   (2011) 27 BCL 469 

Lien statutes see Construction liens 
Limitation period 

completion of residential construction work, 30-35 
when suing for defects, 375-376 

Liquidated damages 
incorrect exclusion of, 255-266 
reasoning process in considering delays, 441-442 

Litigation 
Scott Schedules in, 151-168 

Lock-up stage 
repudiation and suspension of contracts and, 194-200 

London 2012 Olympic Games 
procurement process, 225-228 

McDonald v Dennys Lascelles 
breach of contract, 72-73 

Money recovery see Recovery of money 
Natural justice 

enforcing DAB decisions in arbitration proceedings, 305-311 
Negotiation 

dispute review boards and, 238-242 
resolution of claims through, 235 

Neutrality see Apprehension of bias rule 
New South Wales 

Scott Schedules in, 164-165 
Non-claimable variations 

incorrect inclusion of, 249-255 
Northern Territory 

Scott Schedules in, 167 
Offer and acceptance see also Contracts 

exclusive mode of acceptance in offer, 47-67 
Olsen adjudication 

requirements of a valid determination, 102, 106-110 
Olympic Games see London 2012 Olympic Games 
Partiality see Apprehension of bias rule 
Payment claims 

adjudication determinations on whether work done, and value of work done, 102-121 
County Court proceedings seeking judgment for, 444-449 
fixed time/fixed price collaborative contracting, 394-395 
identification of work done in, 268-270, 285-288 
non-claimable variations incorrectly included, 249-255 
prematurely served, 267-268 
validity of, 272-279, 280-288 

Payment schedules 
incorrect exclusion of liquidated damages, 255-266 
none served, 444-449 

Personal undertakings 
company directors, 207-214 

Prevention of disputes see Proactive dispute prevention 
Principals 

contractual duties, 291 



 Index 

(2011) 27 BCL 469  477 

PRISM (proactive risk and issue settlement model) 
for commercial resolution of issues, 389-399 

Proactive dispute prevention 
dispute review boards and, 233-243 

Procurement see Public procurement 
Progress claims 

contractual progress claims, 272-279 
more than one for each reference date, 278 
payment claims vs, 272-279 

Progress payments 
combined with construction lien, 191-192 
frame stage and lock-up stage, 194-200 
requirements for proof of construction contract, 201-206 

Project management 
person who “carried out the building work” and, 345-369 
project governance in collaborative contracts, 394-395 

Public construction projects 
security of payment and construction liens, 188 

Public procurement 
competitive dialogue in, 221-232 

Public tendering see Tender process 
Quantum meruit 

claim evaluation process, 235 
“innocent party” rights after repudiation of contract, 72-86 
obligation to pay reasonable remuneration, 47-67 
Scott Schedules and, 156 

Queensland 
Scott Schedules in, 166-167 

Queensland Building Services Authority Act 1991 (Qld) 
person who “carried out the building work” under, 345-369 
whether 2007 amendments should operate retroactively, 345-369 

Reasons 
setting aside of expert determination for inconsistency in, 400-412 

Recovery of money 
security of payment and construction liens, 184-186 

Recusal applications see Disqualification of judges 
Reference dates 

more than one payment claim for each, 278 
prescribed in contracts, 275-276 

Related goods and services 
defined, 138-140, 171 

Relationship contracting 
DAP uptake affected by prevalence of, 22-24 
fixed time/fixed price collaborative contracting, 389-399 

Remuneration 
reasonable, quantification of, 47-67 

Repudiation 
construction stages and, 194-200 
election between damages and quantum meruit, 73-84 
“innocent party” rights after, 72-86 



Index 

478   (2011) 27 BCL 469 

Residential construction work 
completion date, 30-35 
security of payment and construction liens, 186-187 

Retroactive operation 
amendments to Queensland Building Services Authority Act 1991 (Qld), 345-369 

Risk allocation 
construction disputes and, 5-6 
PRISM model, 389-399 

Rules see Courts 
Salvage value 

impact of on assessment, 413-436 
Scope of application 

security of payment and construction liens, 186-188 
Scott Schedules 

in construction litigation, 151-168 
form of order for delivery of, 160-161 
practical examples, 156-160 

Security of costs 
rules of court, 209 
whether order should be made, 207-214 

Security of payments 
Australian law vs US construction lien law, 169-193 
East coast model, 171-173 
practical evaluation of, 179-189 
theoretical evaluation of, 176-179 
Victorian experience, 36-46 
West coast model, 172-173 

Sheppard Homes Pty Ltd v FADL Industrial Pty Ltd, 138-140 
Singapore Court of Appeal 

enforcing DAB decisions in arbitration proceedings, 305-311 
Site conditions see Latent conditions 
South Australia 

Scott Schedules in, 165 
Standard form contracts 

fixed time/fixed price collaborative contracting, 389-399 
Standing Committee of Attorneys-General 

unified domestic commercial arbitration legislation, 292-304 
Statutory warranty breaches 

limitation period, 30-35 
Stay of execution 

pending appeal, 444-449 
Subcontractors 

payment of, in adjudication determination, 117-118 
whether delays by beyond control of contractors, 97-101 

Summary judgments 
leave to appeal against, 444-449 

Superintendents 
construction disputes and, 6-7, 9 
contractual duties, 291 

 



 Index 

(2011) 27 BCL 469  479 

Suppliers 
whether delays by subsuppliers beyond control of suppliers, 97-101 

Supreme Court (General Civil Procedure) Rules 2005 
r 6414(4) applied, 444-449 

Suspension of contracts 
construction stages and, 194-200 

Tasmania 
Scott Schedules in, 166 

Technology 
Scott Schedules in litigation regarding, 151-168 

Tender process 
competitive dialogue in public procurement, 221-232 
rethinking adversarialism in, 397-398 
tender process contracts, 221-224 

Time bars 
fixed time/fixed price collaborative contracting, 395 

Tortfeasors see Joint tortfeasors 
Tribunals 

inherent jurisdiction, 138-140 
Undertakings see Personal undertakings 
Unified domestic commercial arbitration legislation 

overview and discussion of, 292-304 
Uniform Civil Procedure Rules 

expert evidence and, 92-95 
United Kingdom 

Scott Schedules in, 161-164 
United States 

construction lien law, 169-193 
Validity 

payment claims, 272-279, 280-288 
Variations 

as causes of disputes, 233 
non-claimable, incorrect inclusion of, 249-255 

Victoria 
Scott Schedules in, 167-168 

Victorian Civil and Administrative Tribunal 
repudiation and suspension of contracts and, 194-200 

Wales see United Kingdom 
Western Australia 

Scott Schedules in, 153-154, 166 
Witnesses see Expert evidence 


