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notice of claim of charge to, 116-129 
Enforceability 



 Index 

(2010) 26 BCL 477  481 

fitness for purpose requirements, 409-410 
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adjudicators’ use of, 365-366, 368-370 
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Implied warranties 
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Insurance see also Contract works insurance 
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book review, 226-227 
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referee’s report on, 335, 357-358 
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claims of, supplementing contractual claims, 411-426 
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Model Law see UNCITRAL Model Law 
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effect of on standard terms of contract on power of superintendant, 130-142 
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Natural justice 
adjudications and, 239-246, 360-377 

Negotiations 
contract drawn up, but not agreed to, 304-313 
partly written/partly oral contracts, 6-10 

Non-performance 
notice to terminate containing “details of the default”, 204-217 

Notice of claim of charge 
given to employer before contractor, 116-129 
particulars provided in wanting in form or accuracy, 116-129 
services as effected as a valid notice of claim of charge, 116-129 

Notice to terminate 
notice to terminate containing “details of the default”, 204-217 
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versus assignment, 157-159 
design, novate and construct contracts (DNC), 156-171 
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Oral contracts 

partly written/partly oral contracts, 6-10 
with sham fixed price contract, 427-429, 433-438 

Pavey & Matthews v Paul 
reassessed, 314-323 

Payment claims see also Progress payments 
including work subject to a previous claim, 246-249 
re-making of, 445 
Singapore Security of Payments Act, 233-239 
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test for, 30-63 
where no breach of contract, 30-63 

Personal injury 
impact of proportionate liability on contractual risk allocation in, 11 

Piping damage 
contract works insurance and, 258-261 

Practical completion 
occupation by proprietor and, 335, 342-346 

Precedential hierarchies 
decisions in binding on trial judge, 30-63 

Principals 
attributing agent’s intention to, 427, 440-441 
fitness for purpose requirements and, 409-410 

Process contracts 
legal rights of unsuccessful tenderers, 324-334 

Professional liability insurance see Insurance 
Progress payments 

burden of proof for restitution of payments made by mistake, 172-203 
compliance with Payments Act (Qld), 360-377 
entitlement to where no extension of time, 130-142 

Project management 
domestic building contracts and, 93-95 
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Property, forfeiture of 
penalty doctrine and, 30-63 

Property damage 
impact of proportionate liability on contractual risk allocation, 11 
“property insured” and “carve outs”, 250-262 

Proportionate liability 
application to arbitrations, 263-287 
drafting suggestions for contracting out, 29 
impact on contractual risk allocation, 11-29 

Publication 
undertaking by appellant not to publish interim freezing order, 64-72 

Purely financial loss 
impact of proportionate liability on contractual risk allocation in, 11 

Purpose see Fitness for purpose requirement 
Quantum meruit claims 

damages on basis of, 427-429, 442-443 
if contract drawn up, but not agreed to, 304-313 
unjust enrichment and, 316 

Queensland Building Services Authority Act 1991 (Qld) 
payment for “building work” by unlicensed builder, 172-203 

Reasonableness 
of adjudicators’ decisions, 360, 364-365 
failure to complete work within reasonable time, 288-294 
fitness for purpose requirements and, 408 

Referees 
court judgement on adoption of referee’s report, 335-359 

Relief see Declaratory relief 
Remedies 

for unsuccessful tenderers, 333-334 
Repudiation 

refusal of contractor access and, 335, 347-350 
Residential developments 

domestic building contracts and, 78-100 
Restitution see also Unjust enrichment 

burden of proof when payments made by mistake, 172-203 
Rights and obligations 

forfeiture of rights, penalty doctrine and, 30-63 
of unsuccessful tenderers, 324-334 

Risk allocation 
contract works insurance, 250-262 
fitness for purpose requirement and, 394-410 
proportionate liability and, 11-29, 263-287 
Trade Practices Act and, 411-426 

Road and pavement failure 
contract works insurance and, 251-255 
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changes to, Trade Practices Act and, 419-421 
fitness for purpose requirements, 394-410 
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Scratching to glazed surfaces 
contract works insurance and, 255-258 

Security of payments 
international legislation regarding, 228-249 

Settlement terms 
partly written/partly oral contracts, 6-10 

Sham contracts 
fixed price contract vs oral agreement, 427-444 

Singapore 
Building and Construction Industry Security of Payment Act 2004, 228-249 

Stainless steel piping damage 
contract works insurance and, 258-261 

Standard form contracts 
domestic building, 96 
effect of modification of on power of superintendents, 130-142 
entitlement to delay costs where modified, 130-142 
intention of the parties in (editorial), 225 
standard form novation agreements, 164-169 

Stare decisis, 30-63 
Statute of Frauds 1677 (UK) 

unjust enrichment and, 315-316 
Statutory provisions 

adjudicators’ power and, 360-362 
oral contracts unenforceable by reason of statutes, 314-323 

Stay of execution 
adjudicators’ decisions and, 376-377 

Subcontractors’ Charges Act (Qld) 
s 10, notice of claim, 116-129 

Subcontracts see Contracts 
Subpoena 

whether documents amendable to, 64-72 
Suitability 

fitness for purpose requirements and, 409-410 
Superintendents 

effect of standard terms of contract on power of, 130-142 
Tenders for construction works 

as contractual relationships, 324-334 
privilege clauses, 328-329 
substantial compliance, 331-332 

Terms of settlement see Settlement terms 
Trade Practices Act 1974 (Cth) 

s 52, common claims and risk allocation, 411-426 
s 68A, limitation of liability, 104-105 
s 74, implied warranties, 101-105 

Tripartite agreements 
domestic building contracts and, 96 

UNCITRAL Model Law 
as basis for new Australian arbitration law, 387-393 
International Commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions 

book review, 226-227 
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Undertakings 
not to publish interim freezing order, 64-72 
partly written/partly oral agreements, 6-10 

Unjust enrichment 
fabrication of in Australian law, 314-323 

Unliquidated damages 
exclusion of claim for, 106-115 

Validity 
of notice of claim of charge, 116-129 

Variations 
changes to scope of work, Trade Practices Act and, 419-421 
claims in absence of required writing, 150-155 

Victoria 
domestic building contracts in, 78-100 

Void contracts see Contracts 
Warranties, implied 

s 74, Trade Practices Act 1974 (Cth), 101-105 
Wear and tear 

contract works insurance, 260-261 
Workmanship 

exclusions for defects in, 250-262 




