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 non-enforcement of conditions and, 129-130 
ABIC MW 2008 

cases on, 91 
reviewed, 81-84 

Absent parties 
 proportionate liability and, 26 
Accord and satisfaction 
 defence if re-litgation attempted, 294-297 
Adjudication determinations see also Determinations 

90-day time limit for claims, 409-416 
amenable to certiorari, 313-332 
application for leave to enforce as a judgment of the Supreme Court, 195-204 
application of s 22(4) of BCISPA (NSW) to prior adjudication determinations, 205-216 
completeness of service of documents for, 212-215 
consideration of defence of set-off, 276-285 
under Construction Contracts Act 2004 (WA), 195-204 
denial of natural justice rendering previous determinations void, 205-216 
entitlement different from valuation, 205-216 
expert knowledge and, 265-266 
jurisdiction to determine whether application served within time, 409-416 
national security of payments legislation proposed, 377-378 
non-compliance with s 26(1) of CCA (WA), 321-331 
“nullus commodum capere potest de injuria sua propria”, 215 
other relief available to plaintiff, 409-416 
reasons for decision on progress payments, 200-201 
requirement to follow a superintendent’s certificate, 383-385 
requirements of the adjudication process, 342-358 
staying or setting aside of judgments, 409-416 
for subset of payment claims, 276-285 
voidance of, 409-416 

Adjudicators 
 qualifications for, 396-397 
Agreements to agree 
 agreements to negotiate compared with, 94-97 
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agreements to agree compared with, 94-97 
consideration in as illusory, 103-106 
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severing an incomplete term, 97-98 
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Alliance contracting 
 use of, 372-375 
Alliance parties 
 defined, 372 
Alternative dispute resolution see also Mediation 
 accord and satisfaction and “full and final settlement”, 294-297 
Appeals 

Brodyn and, 387-389 
statutory avenues of appeal, in security of payment legislation, 386-387 

Apportionment see Proportionate liability 
Arbitration 

disenchantment with, 365 
after genuine and good faith negotiations, 368-371 
after mediation, 266 
power to review and revise a determination, 252-253 
proportionate liability in Australia, 298-305 
values-based approach to enforcement of vacated awards, 306-312 

Arbitrators 
 evidence of their error of law, 68-69 
Architectural drawings see Sketches 
The Art of Judging 
 book review, 6-7 
AS 2124-1992 

cases on, 89 
damages for delay and, 58-70 
definitions in, 87-88 

AS 4000 
 definitions in, 87-88 
Assets 
 contractual models for Sydney ferry services, 171-172 
Australian Building Greenhouse Rating (AGBR) scheme see NABERS schemes 
Autonomy principle 
 in the operation of performance bonds, 230-245 
Awards 

American approach to vacated awards, 307-308 
Australian approach to vacated awards, 308 
comity and, 309 
commercial certainty and, 310 
French approach to vacated awards, 306-307 
New York Convention, enforcing vacated awards under the, 306-312 
party agreement and, 309-310 
Paulsson’s local standard annulment approach to vacated awards, 308 
values-based approach to vacated awards, 307-312 
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Book reviews 
The Art of Judging, 6-7 
The Interpretation of Contracts , 222-229 
Practical Guide to Engineering and Construction Contracts , 366-367 
Understanding Australian Construction Contracts, 78 

Borrowers see Loan agreements 
Breach of contract 
 effect of termination on obligations, 108-109 
Brisbane ferries model 
 alternative for Sydney ferry service, 176-177 
Brodyn v Davenport 
 avenues of appeal and, 387-389 
Building and Construction Industry Security of Payment Act 1999 (NSW) 

s 7(2)(b), exclusion of contract from operation of Act under, 399-408 
s 17, on submission of a subset of payment claims, 276, 281-282 
s 20(2B), defence of set-off by reason of, 276-285 
s 22(4), application of to prior adjudication determinations, 205-216 
Second Reading Speech used to clarify intention of, 399-408 

Calculation of damages see Damages 
Capital expenditure 
 contractual models for Sydney ferry services, 168-169 
Case law 
 standard contract forms, 88-91 
Cash flow see Security of payments 
Causation 
 Trade Practices Act and, 24 
Certificates 

adjudicator’s requirement to follow superintendent’s certificates, 383-385 
certification as misleading and deceptive conduct, 20-23 

Certiorari 
adjudication amenable to, 313-332 
appeals, and security of payments, 387-389 

Charges see Subcontractors’ liens 
Civil Procedures Rules, Uniform see Uniform Civil Procedure Rules 
Cole Commission 
 recommendations on security of payments, 379 
Collective responsibility 
 alliance contracting, 373 
Comity 
 values-based approach to enforcement of vacated awards, 309 
Commercial Arbitration Acts 
 proportionate liability in Australia, 298-305 



Index 

440   (2009) 25 BCL 437 

Commercial certainty 
 values-based approach to enforcement of vacated awards, 310 
Commercial law 
 certainty of, from determination of question, 69-70 
Common law remedies 
 damages for delay, 58-70 
Compliance certification see Certificates 
Consideration 
 as illusory in agreements to negotiate, 103-106 
 Construction Contract (Security of Payments) Act (NT) 

90-day time-limit as condition precedent, 412-413 
adjudicators’ jurisdiction to determine whether application served within time, 409-416 
structure of Act, 410-411 

Construction contracts see Contracts 
Construction Contracts Act 2004 (WA) 

adjudication amenable to certiorari, 313-332 
adjudication determinations under, 195-204 
analysis of the statutuory scheme, 198-200 
intention to exclude prerogative relief in, 313-332 

Construction Contracts (Security of Payments) Act (NT) 
 valid payment claims as requirement of adjudication process, 356-358 
Construction work 

enforceability of agreements to negotiate in major projects, 94-106 
flow of money throughout, 376 
“green” construction projects see Environmentally-friendly projects 
implied term that work would conform to sketches, 333-341 
Trade Practices Act and, 8-28 

Consumer protection 
 Trade Practices Act in the construction industry, 8-28 
Contractors 

payment regimes in alliance contracting, 373 
performance bonds and, 243-244 
security of payments. see Security of payments 
subcontractors’ liens, 378-381 

Contractors’ debt acts see Security of payments 
Contracts see also ABIC MW 2008; Alliance contracting; AS 2124-1992; AS 4000 

adjustment under Clause H6, 46 
amendments and additions to standard form contracts, 69-70 
breach of negative covenant, 256-263 
broadening of delivery methods covered by standard forms, 85-86 
cases on standard forms, 88-91 
claimable variations in Victoria’s security of payment legislation, 387 
clauses that set out obligations and rights that survive termination, 110-111 
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conditional on borrower making payments “punctually”, 112-147 
construction of and ambiguity in, 267-268 
construction of formed by exchange of correspondence, 333-341 
construction of warranty clause in context of contract, 188-194 
contractual freedom in, 392, 396 
contractual models for Sydney ferry services, 155-178 
dealing with incompleteness, 97-103 
determinations by principals under, 245-255 
discretionary promises, 103-104 
excluded under s 7(2)(b) from operation of BCISPA (NSW), 399-408 
future development of, 92-93 
good drafting of, 77 
implied term that work would conform to sketches, 333-341 
The Interpretation of Contracts book review, 222-229 
legal importance of, 86-88 
negotiation, and see Negotiations 
notice provisions of, 45-46 
performance bond clauses, 233-237, 243-244 
Practical Guide to Engineering and Construction Contracts book review, 366-367 
pre-contractual conduct by the parties, 9-14 
promises without legal consequences, 105-106 
referee’s report, features salient to, 34-37 
standard form contracts reviewed, 79-93 
survival of rights and obligations following termination of, 107-111 
Understanding Australian construction contracts book review, 78 
voidance for uncertainty, 264-275 

Corporations Act 2001 (Cth) 
 as example of national legislation, 393 
Correspondence 
 construction of contract formed by exchange of, 333-341 
Covenant 
 breach of negative, 256-263 
Damages 

betterment discount, 262-263 
calculated as diminution in value or cost of reinstatement, 256-263 
date of assessment of, 263 
slab damages claim, 31, 37-40 
Trade Practices Act and, 24 

Deceptive conduct see Misleading and deceptive conduct 
Delay damages 

defendant’s entitlement to bring delay claim, 41-44 
“N/A” liquidated damages, and general damages, 58-70 
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referee’s report and, 31-32, 40-56 
Denial of justice see Natural justice 
Determinations see also Adjudication determinations 

arbitrator’s power to review and revise, 252-253 
“discretionary judgement” v “mechanical exercise”, 247-251 
parties presumed not to have intended to abandon their rights, 253-254 
by principals under construction contracts, 245-255 
role of the expert in, 265-266 

Developers 
 whether residential unit for excluded under s 7(2)(b) of BCISPA (NSW), 399-408 
Disability Discrimination Act 
 exemptions for public transport industry, 174 
Discretion, exercise of 
 principles governing the exercise of discretion to grant leave, 195-204 
Dispute resolution see also Adjudication determinations; Alternative dispute resolution; 
Arbitration 

determinations by principals under construction contracts, 245-255 
negotiation, and see Negotiations 
no disputes culture, 374 
severance of provisions for, 264-275 
uniform, 5 

Documents 
 completeness of service of, 212-214 
Drawings see Sketches 
Durham determination 
 binding nature of, 210-211 
Duty of disclosure 
 pre-contractual silence and quantum meruit, 13-14 
Duty to act in good faith see Good faith 
Dwellings 
 residential building work and definition of, 400 
Economic factors 
 security of payments, 393-394 
Election 
 indemnifier not in position to make election between competing rights, 122-124 
Energy efficient buildings 

government operations policy and, 185 
green building rating schemes, 179-187 

Engineering contracts 
 Practical Guide to Engineering and Construction Contracts book review, 366-367 
Entitlement 

in the operation of performance bonds, 230-245 
valuation different from, 205-216 
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Environmentally-friendly projects 
green building rating schemes, 179-187 
representations about, 11-12 

Error of law 
 evidence of error of law by arbitrator, 68-69 
Estoppel 

forbearance compared with, 124-129 
referee’s report and, 46-47 
waiver compared with, 121 

Evidence 
reliability of evidence retrieved from electronic links, 213-214 
reliability of witnesses, 214 

Exercise of discretion see Discretion, exercise of 
Expert determination 
 role of the expert, 265-266 
Extension of time 

Peninsula Balmain principle, 89 
referee’s report and, 47-56 

Extrinsic material 
 use of to clarify intention of Act, 399-408 
Facility development 
 shore-based facilities for ferries, 167-168 
Fairness 
 waiver compared with, 131 
Federal legislation see National legislation 
Ferry services 
 contractual models for improving, 155-178 
Financing arrangements see Loan agreements 
Fleet management 
 contractual models for Sydney ferry services, 165-167 
Forbearance 
 non-enforcement of conditions and, 124-129 
Fraud 
 “fraud exception” and performance bonds, 238-242 
 proportionate liability and, 26-27 
Freedom of contract 
 consistency in national laws on, 392 
Genuine and good faith negotiations see also Agreements to negotiate 

enforceability and legally binding nature of requirement for, 368-371 
obligation to undertake, 264, 268-270 

Good faith see also Genuine and good faith negotiations 
alliance contracting, 373 
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ascribing a meaning to, 101-102 
implied in contracts, 100-101 

Government 
alliance contracting, 372-375 
energy efficiency in operations policy, 185 

Green Building Council 
 Green Star scheme, 179 
“Green” construction projects see Environmentally-friendly projects 
 Green Star scheme 
 green buildings ratings, 179-182, 186 
Incentive-based payment regimes see Payment regimes 
Indemnity 
 enforceability of agreements, 112-147 
Infrastructure projects 
 alliance contracting, 372-375 
Intentional harm 
 proportionate liability and, 26-27 
International public policy see Public policy, international 
Interpretation see Statutory interpretation 
Judgment of the Supreme Court 
 application for leave to enforce as a, 195-204 
Jurisdictional error 
 non-compliance with s 26(1) of CCA (WA), 323-331 
Jurisdictional fact 
 service of entirety of application as, 215 
Jurisdictions 

dominance of larger, in national schemes, 390 
multi-jurisdictional construction operators, 391-392 

Justice, natural see Natural justice 
Key Performance Indicators (KPIs) 
 alliance contracting, 373 
 contractual models for Sydney ferry services, 161-164 
Knowledge sharing 
 national legislation, 391 
Landlords 
 breach of negative covenant, 256-263 
Latent conditions 
 BMD Major Projects case, 89-90 
Lease 
 breach of negative covenant, 256-263 
Leave 
 exercise of discretion to grant, 195-204 
 



 Index 

(2009) 25 BCL 437  445
  

Legislation 
 national, for security of payments, 376-398 
Lender see Loan agreements 
Letters of credit 
 defined, 231-232 
Liens see Subcontractors’ liens 
Liquidated damages 

extension of time findings, 47-56 
referee’s report and, 31-32, 40-56 
stated to be “N/A”, 58-70, 90-91 

Litigation 
 pursuant to Trade Practices Act, 23-28 
Loan agreements 
 effect of default in punctual payment on indemnity, 112-147 
Lord Cairns’ Act 
 landlord’s case under, 262 
Mediation 

accord and satisfaction and “full and final settlement”, 294-297 
voidance for uncertainty, 368 
voidance of provisions for, 264-275 

Misleading and deceptive conduct 
 certification as, 20-23 
NABERS schemes 
 green buildings ratings, 179-180, 182-187 
National legislation 
 security of payments, 376-398 
Natural justice 

denial of, and voidance of previous adjudication determinations and, 205-216 
denial of, when withholding payment, 276, 282-285 
materiality of incomplete copy, 215 

Negligence 
 gross, proportionate liability and, 26-27 
Negotiations 
 enforceability of agreements to negotiate, 94-106, 264-275, 368-371 
New York Convention (arbitration) 
 enforcing vacated awards under, 306-312 
“No contracting out” provision 
 security of payment legislation, 385-386 
No disputes culture see Dispute resolution 
Notice provisions 
 contracts, 45-46 
Obligations see Rights and obligations 
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Onus of proof 
 with respect to service of documents, 214-215 
Pain share/gain share regimes see Payment regimes 
Parallel legislation see National legislation 
Party agreement 
 values-based approach to enforcement of vacated awards, 309-310 
Payment claims 

adjudicators’ jurisdiction to determine whether application served within time, 409-416 
existence of valid “payment claim” to give rise to a “payment dispute”, 342-358 
national security of payments legislation on, 382-383 
relating to four different contracts served at once, 276-285 

Payment disputes 
90-day time limit for claims, 409-416 
adjudication under CCA (WA), 195-204 
existence of valid “payment claim” to give rise to a “payment dispute”, 342-358 

Payment regimes 
in alliance contracting, 373 
contractual freedom in, 396 
contractual models for Sydney ferry services, 161-165 

Payment schedules 
consideration of defence of set-off, 276-279 
use of term in contracts and statute, 397 

Payments 
 punctuality of, under loan agreement, 112-147 
Performance bonds 

autonomy, unconscionability and entitlement in the operation of, 230-245 
defined, 231-232 
restrictions to calls on arising from the underlying contract, 233-237 

Performance guarantees 
defined, 231-232 
unconscionable conduct and, 15-20 

Performance indicators see Key Performance Indicators (KPIs) 
Practical completion 
 referee’s report and, 36, 41-44 
Practical Guide to Engineering and Construction Contracts 
 book review, 366-367 
Pre-contractual conduct see Contracts 
Premises 
 residential work on part of, 399-408 
Prerogative relief 
 intention to exclude in legislation, 313-332 
Principals 
 determinations by under construction contracts, 245-255 
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Privative clause 
 adjudication amenable to certiorari, 313-332 
Progress claims 
 as requirement of the adjudication process, 353-358 
Progress payments 

national security of payments legislation on, 382-383, 385-386 
use of term in contracts and statute, 397 

Project management 
 “cartwheel management system”, 153 
Proportionate liability 

actual apportionment, 27 
arbitrations in Australia, 298-305 
moves towards national legislation, 392-393 
Trade Practices Act and, 25-28 

Public policy, international 
 values-based approach to enforcement of vacated awards, 310, 312 
Public transport 
 coordination, 174 
Punctuality 
 contractual meaning of, 112, 134-137 
Quantum meruit claims 
 pre-contractual silence and, 13-14 
Queensland Building Service 
 book review, 154 
RailCorp PPP model 
 alternative for Sydney ferry service, 175-176 
Referees 
 errors of principle in report of, 29-57 
Reliability of evidence see Evidence 
Renunciation 
 non-enforcement of conditions and, 129-130 
Residential building work 
 exclusion under s 7(2)(b) from operation of BCISPA (NSW), 399-408 
Responsibility see Collective responsibility 
Retention money 
 Trade Practices Act and, 15-20 
Rights and obligations 
 survival of, following termination, 107-111 
Risk management 

contractual models for Sydney ferry services, 177 
with performance bonds see Performance bonds 

 



Index 

448   (2009) 25 BCL 437 

Safety risk 
 contractual models for Sydney ferry services, 173 
Satisfaction see Accord and satisfaction 
Security 

contractual models for Sydney ferry services, 172 
performance guarantees as see Performance guarantees 

Security of payments 
 ABIC MW 2008 contract and, 83 

accessibility to contractors of, 391 
claimant vs respondent, 394-397 
consistency in procedures, 392 
discrepancies in current schemes, 381-389 
historical background, 378-381 
national legislation required, 376-398 
“no contracting out” provision, 385-386 
objectives of legislation, 377-378 
potential over-regulation, 390 
speed vs procedural fairness, 395-396 
Trade Practices Act and, 23 

Service improvement 
 contractual models for Sydney ferry services, 155-178 
Settlement 
 accord and satisfaction and “full and final settlement”, 294-297 
Severability of provisions 

genuine and good faith negotiations and, 368-371 
uncertainty and, 264, 270-275 

Sketches 
 as part of contract or as contractual condition, 333-341 
Standard form contracts see Contracts 
Statutory interpretation 
 principles of, 401-404 
Subcontractors’ liens see also Contractors; Security of payments 
 early legislation on, 378 
Successive proceedings 
 proportionate liability and, 27 
Superintendents 

adjudicator’s requirement to follow certificates of, 383-385 
potential conflicts of interest, 30, 44-45 

Supreme Court 
application for leave to enforce as a judgement of, 195-204 
decision not based on Durham determination, 210-211 

Sustainability see Environmentally-friendly projects 
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Sydney Ferry Services 
contractual models for improving, 155-178 
funding arrangements, 168-169 
payment regime, 161-165 
staff, 173-174 
ticketing and fares, 164-165, 172 

Teamwork 
 alliance contracting, 372-375 
Tenants 
 breach of negative covenant, 256-263 
Tenders for construction works 
 provision of all the information, 10 
Termination of contract 

constrasted with “rescission ab initio”, 107-108 
survival of rights and obligations following, 107-111 

Terminology 
 “progress payment” and “payment schedule”, 397 
Trade Practices Act 1974 (Cth) 
 application in the construction industry, 8-28 
Uncertainty 
 voidance for, 264-275, 368-371 
Unconscionable conduct 

“fraud exception” and statutory unconscionability, 239-242 
in the operation of performance bonds, 230-245 
performance guarantees and, 15-20 
standard for, 242 

Unfairness see Fairness 
Uniform Civil Procedure Rules  
 referee’s report and, 29-57 
Vacated awards see Awards 
Valuation 
 entitlement different from, 205-216 
Variations 

alliance contracting, 373 
claimable in Victoria’s security of payment legislation, 387 

Voidance for uncertainty see Uncertainty 
Waiver 

of compliance with claim procedures, 46-47 
content of “waiver” in law, 137-143 
of non-compliance with requirements as basis for denying indemnity, 118-122, 130-131, 137-143 
not proved by the evidence, 143-146 
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Walker, Bret 
 contractual models for Sydney ferry services, 155-178 
Warranties 
 construction of warranty clause in context of contract, 188-194 
Writ of certiorari see Certiorari 




