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ABIC MW-1 2003 (contract)
$Nil liquidated damages under, 92-93
Aboriginal Land Rights Act 1993 (NSW)
part of contractual matrix, 289-290
Abrahamson Principles
risk allocation, 95, 105
Acceptance
unjust enrichment and, 345, 348, 350-354, 360,
376
Accounting obligations, see Financial obligations
Adjudication determinations, see also Expert
determination
final payments referable to, 394-400
lack of ‘good faith’ in payment claims, 59-62
Alliance contracts
insurance, 109-110
Alternative dispute resolution, see also Dispute
resolution
ASEAN approach, 313-324
drafting clauses for, 150-162
standard of reasons in arbitration, 79-81
Apportionment, see Proportionate liability
Arbitration
consolidation of proceedings, 117
distinguished from expert determination, 117-
136
drafting dispute resolution clauses for, 150, 155-
161
in same proceeding as mediation, 318-319
international, 79-81, 155-157, 160-161, 196-216
large, on minerals and energy projects, 306-312
multi-step clauses, 157-160
relocation of situs, 311-312
sanctions available, 311
standard of reasons in, 79-81
unilateral (optional), 160-161
valuation compared to, 241, 247
waiver of right to, 196-216
whether parties have agreed to, 135-136
witness statements and experts’ reports, 310-311
Arbitrators
knowledge and experience of, 308-309, 323
Architects
duty to warn and, 174-181
inaccurate information in tender packages, 377,
382-385, 387-392
Arrest of vessel
breach of charter and, 199
AS 2124-1992
certification of progress payments, 29-34

concurrent delay and, 13-15
AS 2545-1993
certification of progress payments 30
AS 4000-1997
$Nil liquidated damages under, 92-93
concurrent delay in, 15-16
AS 4300-1995
certification of progress payments 30
concurrent delay in, 15
AS 4303-1995
certification of progress payments, 32-33
AS 4902-2000
concurrent delay in, 15-16
AS/NZS 4360: 2004
risk management, 98-99, 107
ASEAN (Association of South East Asian
Nations)
approach to dispute resolution in, 313-324
Protocol on Enhanced Dispute Settlement
Mechanism, 317
Asia, see ASEAN
Banks
acceptance of bank guarantee as forming
contract, 196-216
restrained from making performance guarantee
payments, 35-46
Benefits
unjust enrichment and, 345-354, 359-360, 376
Bifurcation of proceedings
large arbitrations, 310
Breach of contract
damages for failure to reach practical completion
by due date, 82-93
performance guarantees and, 35-46
whether breaches of obligations amount to
repudiation of contract, 272-298
whether losses under head contract following
breach by subcontractor recoverable, 255-
271
Builder’s licences, see Licences
Building and Construction Industry Security of
Payment Act 1999 (NSW)
s 13, whether payment claim must be made in
good faith, 47-72
s 14, payment schedules, 401-404
s 15(4)(b), whether invalid to extent it prevents
raising a cross-claim, 47-72
Building and Construction Industry Security of
Payment Act 2004 (Singapore)
statutory adjudication of final payments, 394-400
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Building Service Authority Act 1991 (Qld)
s 67J, 137-140
Building work, see Construction work
Business days
in contracts, 403-404
Case studies
risk management, 113-116
Certification, see Payment certificates
Channel Tunnel Rail Link
risk management case study, 114-116
CIETAC Arbitration Rules
settlements through conciliation, 319
Claims
based on inaccurate site information, 378-379
for work done, or money paid, 353-359
Collaboration, see Collateral contracts
Collateral contracts
inconsistencies with main contract, 232-234
intentions of the parties, 226-231, 236
relationship partnering, 224-237
terms replicated in main contract, 231-232
whether statements or terms promissory, 226-
231, 236
Commercial disputes, see Dispute resolution
Common law remedies
whether “clear words” necessary in order to
abandon, 87, 89-90
Compensation
construction liability policies, 184-186
Conciliation
drafting dispute resolution clauses, 151

mediation in same proceeding as arbitration, 318-

319

Concurrent delay, 10-20, 27-28

“burden of proof” approach, 24

“but for” test, 24-25, 27

definition of, 10-12

Devlin approach, 23, 27

dominant cause approach, 23-24, 27

Keating on Building Contracts on, 23-24

tortious approach, 24

United States principles, 19, 23
Concurrent wrongdoers

in concurrent delay, 27

under proportionate liability, 390-392
Confidentiality

in large arbitrations, 309
Conflict resolution, see Alternative dispute

resolution; Dispute resolution

Conflicts of interest

“Chinese walls” and, 5

Consideration
collateral contracts and, 230-231
Constitution
s 109 inconsistency, 55-57, 68-71
Construction contracts, see Contracts
Construction insurance, see Insurance
Construction law
harmonisation within ASEAN, 321-322
Construction work
Asian boom market, 320
duty to warn, 163-183
risk management, 94-116
standard of performance of, 264-266
who “did the work”, 355-359
Contingency, see Float (contingency)
Contractors, see also Subcontractors
balance between freedom of contract and worker
protection, 327-329
dependence on tender information, 377-393
drafting of contracts regarding, 331
duty of superintendents to warn, 179-182
duty to warn clients, 172-179, 183
group action of independent contractors, 335
independent contractor legislation, 325-336
need for “floater” or “completed operations”
cover, 188
problems applying laws regarding, 329-335
responsibilities relating to certification of
progress payments, 29-34
risk management, 101, 109
versus employees, 326-27
Contracts, see also Collateral contracts; Dispute
resolution
$Nil liquidated damages, 82-93
acceptance of bank guarantee as forming, 196-
216
anticipated profitability of, 264-265
assignment of versus subcontracting, 338, 346,
350
claims based on inaccurate site information, 378-
379
contractual matrix in duty to warn, 169-170
contractual obligations versus who “did the
work”, 337-360
courts may supply, omit or correct words in, 405-
420
Delay and Disruption in Construction Contracts
book review, 78
dispute resolution using arbitration versus expert
determination, 117-136
drafting dispute resolution clauses, 150-162
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drafting of, for independent contractors, 331

drafting to avoid risk from inaccurate
information, 377-393

duty to warn and, 167-179, 183

essential and non-essential terms, 292-294, 296

final payment provisions of, versus Singapore
SoP Act, 394-400

for result not process, 361-364

Gaymark decision and Honeywell decision, 146-
149

implied terms in, 379

inconsistencies with collateral contracts, 232-234

international standardisation of, 321-323

interpretation in expert determinations, 244-245

interpretation of language in, 87-90

JCCA 1985, in Turner cases, 147

Keating on Construction Contracts book review,
6-9

lump sum, 361-364

nature and extent of, 265-267

partnering charters replicated in or inconsistent
with, 231-234

pre-contractual statements or terms, 224, 231-
232

problems in proving sham contracts, 333-334

responsibilities relating to certification of
progress payments, 29-34

restitution in context of, 337-60

risk management issues, 110-113

standard form contracts, and concurrent delay,
12-15

taxonomy for classification of contractual
stipulations, 283, 289, 291-296

termination of, and claims for loss of profit, 255-
271

tortious duty of care co-existing with, 385-386

value of work greater than contract price, 361-
364

whether breaches of obligations amount to
repudiation of contract, 272-298

whether different time for provision of payment
schedule, 401-404

whether particular obligations were conditions,
intermediate terms or warranties, 272-298

whether purported termination of contract valid,
272-298

Contributory negligence, see Negligence
Convenience, balance of

banks restrained from making performance

guarantee payments, 42-46

injunctions to stop security being drawn while
damages sought, 137-140
location of witnesses and evidence, 215-216
Convention on Recognition and Enforcement of
Foreign Arbitral Awards (New York
Convention)
Art I, r 2 requirements, 196, 207-209, 214
ASEAN approach contrasted with, 314-315, 320,
323
drafting dispute resolution clauses and, 156
Corporate group structures
contractual agreements and, 335, 337-360
Costs
indemnity costs following offer of settlement,
405-420
Critical path method planning
concurrent delays and, 11-12
sequential delays and, 21-22, 28
Cross-border transactions, see International
arbitration
Cross-claims
when relief not appropriately found in, 47-72
Damage
under contract works policies, 188-95
Damages, see also Delay damages; Liquidated
damages
$Nil liquidated damages, and general law
damages, 82-93
claims for, based on termination of contracts,
255-271
for breach of contract, 281-282, 284
for retention of equipment, 406, 417-418
whether an adequate remedy if performance
guarantee drawn down on, 42-43
Dangers, see Duty to warn
Defective building work
“damage” and policy exclusions with respect to
defects, 188-195
pure economic loss and, 163-165, 171
termination of contracts based on, and claims for
loss of profit, 255-271
Definitions
damage, 188-190
employee, 329
expert determination, 238
physical damage, 190-191
progress payments, 396-400
waiver, election and estoppel, 203
Delay and Disruption in Construction Contracts
book review, 6-9
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Delay and disruption (of work)
$Nil liquidated damages for, 82-93
actual vs potential delays, 20-22
concurrent and sequential causes of, 10-28
injunctions to stop security being drawn while
damages sought, 137-140
Delay damages, see also Liquidated damages
$Nil liquidated damages, and general law
damages, 82-93
causation and, 22
concurrent and sequential causes of delay, 10,
13-17, 19
Gaymark decision and Honeywell decision, 146-
149
in concurrent delay, 27-28
prolongation and disruption damages, 22-27
reimbursable, neutral and contractor delays, 23
Design defects
duty to warn of, 173-79
Determination, see Expert determination
Development projects
repudiation and termination of contracts
regarding, 272-298
Disclaimers
in tender package preparation, 377, 384, 387-390
Discovery
in large arbitrations, 310
Dispute resolution, see also Alternative dispute
resolution
arbitration versus expert determination, 117-136
ASEAN approach consensual, 313-324
clauses regarding duty to warn, 180-181
drafting clauses for, 150-162
expert determination for disputes of an
intermediate kind, 238-254
large arbitrations on minerals and energy
projects, 306-312
Domestic building work
noise insulation subcontracting work, 255-271
Drainage work
value of greater than contract price, 361-364
Duty of care
inaccurate tender information, 379-385
proximate relationships from reliance on
information, 383-384, 392
standard of, 166, 168
tortious, co-existing with contractual duties, 385-
386
vulnerability and, 380-382, 384-385
Duty to warn
construction projects, 163-183

of construction industry professionals, 172-173
Early completion bonus
whether contract provided different time for
provision of payment schedule, 401-404
Economic loss
claims for damages based on loss of profits due
to termination of contracts, 255-271
duty to warn of risk of, 163-165, 171, 175-178,
180-183
from dependence on tender information, 377-93
Election to litigate
whether action in rem constituted, 196-216
Employees
versus contractors, 326-327, 329, 333
Energy projects
large arbitrations on, 306-312
Engineering contracts
dispute resolution using arbitration versus expert
determination, 117-136
Engineers
inaccurate information in tender packages, 377,
382-385, 387-392
Entire agreement clauses
collateral contracts and, 234-236
EOT, see Extension of time
Equity
unjust enrichment and, 364, 372, 374
Estoppel
denial of agreement in writing and, 214
Ethics
‘Chinese walls’ and conflicts of interest, 5
Evidence
extrinsic evidence to impugn an expert
determination, 251-253
location of witnesses and evidence, 200
Exclusions
in construction insurance, 184-195
Expert determination, see also Adjudication
determinations
behaviour of the expert, 245-246
distinguished from arbitration, 117-436, 241, 247
drafting dispute resolution clauses, 152-155, 157-
158, 160
extrinsic evidence to impugn, 251-253
history of, 238-239
role of the expert, 243-244
rules for, 239-241
settling disputes of an intermediate kind by, 238-
254
submissions and, 222-223
use of, 241-243
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Expert testimony
large arbitrations, 310-311
role of in arbitration, 79-81
Extension of time
concurrent and sequential causes of delay, 10,
12-20, 27-28
delay damages and, 22-23
Gaymark decision and Honeywell decision, 146-
149
Keating on Construction Contracts on, 7-8
liquidated damages and, 20-23
prevention principle and, 14-15, 146-149
Failure to warn, see Duty to warn
Federal jurisdiction
inconsistency between State acts and federal
Trade Practices Act, 55-57, 68-71
FIDIC (International Federation of Consulting
Engineers)
contracts, 321-322
Final payments, see Payment disputes
Financial obligations
termination of contracts and, 272-98
Float (contingency)
concurrent delays and, 12
Fraud
expert determinations, 245-246, 248, 252
Gaymark decision
Keating on Construction Contracts on, 8, 147
revisited in light of Multiplex, 146-149
Geotechnical reports, see Site-related
information
Good faith
whether requirement for payment claims, 47-72
Government
State purchasing policy, and contractors, 332-333
Hadley v Baxendale
second limb of, 255-71
Hollis v Vabu
employment relationships in, 330-331
Hub River power plant, Pakistan
risk management case study, 113-114
ICSID Convention (arbitration)
ASEAN approach contrasted with, 323
Indemnity
exclusion clauses and, in contract works policies,
194-195
risk management, 108-112
Independent contractors, see Contractors
Independent Contractors Act 2006 (Cth)
Rudd government’s approach to, 327-328

Injunctions
anti-anti-suit, 197, 200, 215
banks attempt to put aside, regarding
performance guarantees, 35-46
remedy from misleading and deceptive conduct,
47-72
to stop security being drawn, 137-140
Injury, see Personal injury
Insolvency
planned, and voluntary, 335
Insurance
alliance contracts, 109-110
need for “floater” or “completed operations”
cover, 188
policy triggers and exclusions in, 184-195
risk allocation, 105-106, 108-110
Interest
for securities not yet drawn, 139-140
International arbitration
ASEAN approach, 313-324
large arbitrations on minerals and energy
projects, 306-312
International Arbitration Act 1974 (Cth)
drafting dispute resolution clauses and, 156-157
orders for arbitration in England, 196-216
s 7(2), arbitration as an “agreement in writing”,
197
International Chamber of Commerce (ICC)
regional representation by, 322-323
Investment
dispute resolution regarding, 316-317
ISCID Convention (arbitration)
ASEAN approach contrasted with, 314
drafting dispute resolution clauses and, 156
Joint venture agreements
repudiation and termination of contracts
regarding, 272-298
Judicial review
of discretionary valuation decisions, 248-251
Judiciary Act 1903 (Cth)
State and federal inconsistencies, 55-56, 71-72
Jurisdiction
large arbitrations, 309
scope of in arbitration clause, 196-216
Keating on Building Contracts
on concurrent delay, 23-24
Keating on Construction Contracts
book review, 6-9
Latent conditions
inaccurate tender information, 378
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valuation and, 246-248
Leasing arrangements, see Rental agreements
Liability
due to inaccurate tender information, 377-393
duty to warn and, 165, 169-170, 172, 181, 183
exclusions in construction liability policies, 184-
188
limitation clauses, 112-113
of subcontractors when at fault, 266-270
vicarious, and employment relationships, 330-
331, 333
Licences
restitution for work done without, 337-360
Limitation of liability
risk management, 112-113
Liquidated damages, see also Delay damages
$Nil, 82-93
extension of time and, 17-23, 28
Gaymark decision and Honeywell decision, 146-
149
injunctions to stop security being drawn while
damages sought, 137-140
prevention principle and, 14-15, 369
whether provision to be construed as exclusion
clause, 90-92
Litigation
whether action in rem constituted election to
litigate, 196-216
Loss, see Economic loss; Personal injury
Maintenance/defects periods, see Remedial
works
Malmaison approach
concurrent delay, 17-20
Mediation
ASEAN approach to dispute resolution, 314
drafting dispute resolution clauses, 151-152, 157
in same proceeding as arbitration, 318-319
Mesne profits
for retention of equipment, 406, 417-418
Minerals projects
large arbitrations on, 306-312
Misconduct of arbitrators
awards set aside by courts after, 79-81
Misleading and deceptive conduct
inaccurate site information, see Site-related
information
protection from damage from, 47-72
whether precluded as a defence under s 15, 47-72
Misrepresentations
regarding fees chargeable, 405-420

Mistakes
rectification sought on basis of mutual or
unilateral, 405-420
Model Law, see UNCITRAL Model Law on
International Commercial Arbitration
Multiplex v Honeywell
Gaymark revisited in light of, 146-149
Natural justice, see also Equity
expert determinations, 244
Negligence, see also Duty of care
duty to warn and, 169-171, 180, 182-183
Negotiations
ASEAN approach to dispute resolution, 314, 316
New York Convention (arbitration), see
Convention on Recognition and
Enforcement of Foreign Arbitral Awards
Notice provisions
Gaymark decision and Honeywell decision, 146-
149
notice out of time, 137-140
Obligations
in context of contractual agreements, 337-360
Occurrence
in construction insurance, 187-188, 193
Parallel delays
category of concurrent delays, 12-13
Partnering charters
non-binding, 236
terms of construction contract and, 231-234, 236
whether statements or terms promissory, 226,
229-230, 236
Payment certificates
responsibility for failure to certify progress
payments, 29-34
Payment claims, see also Progress payments
contractors’ responsibilities, 29-34
informal arrangements for, 337-360
whether bona fide belief in entitlements claimed
required, 47-72
whether contract provided different time for
provision of payment schedule, 401-404
Payment disputes
whether final payments referable to adjudication,
394-400
Payment schedules
non-service of, 47-72
whether contract provided different time for
provision of payment schedule, 401-404
PC-1 (contract)
$Nil liquidated damages under, 92-93
concurrent delay in, 17
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Peninsula Balmain v Abigroup
Gaymark decision and Honeywell decision and,
146-149
Performance bonds
risk management tool, 106-107
Performance guarantees
principal’s right to invoke, 35-46
Personal injury
duty to warn of risk of, 163-183
policy triggers and exclusions in construction
insurance, 184-195
Physical damage
under contract works policies, 188-194
Practical completion
“acts of prevention”, 146
damages for failure to reach by due date, 82-93,
137-140
Gaymark decision and Honeywell decision, 146-
149
Prevention principle
extension of time and, 14-16, 20, 27-28, 369
Gaymark decision and Honeywell decision, 146-
49
Keating on Construction Contracts on, 8, 147
Principals
compiling tender packages, 377-393
risk management, 100-101
Procedural fairness
expert determinations, 244
selection of tribunal for large arbitrations, 307-
308
Professional indemnity insurance
risk management, 108-109
Progress payments, see also Payment claims
definition of, 396-400
responsibility for failure to certify, 29-34
whether bona fide belief in entitlements claimed
required for, 47-72
Project disputes, see Dispute resolution
Project management, see Construction work
Property damage
duty to warn of risk of, 163-183
policy triggers and exclusions, 184-195
Proportionate liability
concurrent delay, 10, 15-17, 19-20, 24-27, 28
duty to warn and, 183
inaccurate tender information, 377-393
legislation, 113
Purchasers
State purchasing policy, and contractors, 332-333

Pure economic loss, see Economic loss
Quantum meruit claims
in context of contractual agreements, 337-360,
362-363
unjust enrichment and, 370-376
Reasonable time
to exercise option to purchase, 405-420
Reasons for decisions
standard of reasons in arbitration, 79-81
Rectification
to show contractual intention, 405-420
Regional organisations
ASEAN approach to dispute resolution, 313-324
Relationship partnering
collateral contracts and, 224-37
Remedial works
coffer dam and bank, 191
policy triggers and exclusions in construction
insurance, 184-195
sewerage tanks, 192-194
three coats of paint, 191-192
Remoteness of damage
damages claimed for loss of profit, 255-271
Rental agreement
x-ray equipment and services business, 405-420
Repudiation
failure to pay instalment not sufficient for, 405-
420
Restitution
in context of contractual agreements, 337-360,
363-364
unjust enrichment and, 372-76
Retention money, see Security
Rights and obligations
in context of contractual agreements, 337-360
Risk management, see also Duty to warn
evaluation and assessment of risk, 101-104
in contractual arrangements, 347, 361, 364
infrastructure case studies, 113-116
policy triggers and exclusions, 184-188
practical perspective on, 94-116
risk allocation, 95-97
tender package preparation, 377-393
tools for, 106-107
treatment and management of risk, 104-106
Safety risk
duty to warn of, 174, 176-178
SCL Protocol
delay and disruption, 10, 12, 19-20, 22, 24-26
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Security
following arrest of vessel, 199-201, 207
for interest payable, 139-140
injunctions to stop security being drawn, 137-140
Security of payments
final payments, 394-400
insolvent companies, 335
multilayer contractual relationships, 332
Selection of tribunal, see Tribunals
SEOM, 317-18
Sequential causes of delay, 10
definition of, 11-12
“event by event” approach, 26
extensions of time and liquidated damages, 20-
22,28
Sham contracts
problems in proving, 333-334
Singapore
statutory adjudication of final payments, 394-400
Site-related information
errors in 361-364, 377-393
Situs
relocation of, 311-312
Standard form contracts, see Contracts
Standard of reasons, see Reasons for decisions
Stay of proceedings
in Australian court, 196, 210, 215
separate claims because of, 338, 342, 346, 350
Subcontractors, see also Contractors
contractual agreements and, 337-360
supervision of, 263
whether losses under head contract following
breach by subcontractor recoverable, 255-
271
Submissions
expert determination and, 222-223
Superintendents
discretion to extend time, 146-149
duty of care, 163
duty to warn contractors, 179-182
responsibility for certification of progress
payments, 29-34
Supervision
subcontractors and, 263, 268
Teamwork, see Collateral contracts
Tenders for construction works
relative bargaining power and, 382
risks in compiling tender packages, 377-393
Third parties, see Banks
Thomas, Trevor
winner of Tom Yuncken Award, 305

Time limits, see also Extension of time;
Reasonable time
in arbitrations, 311
whether contract provided different time for
provision of payment schedule, 401-404
Tom Yuncken Award
Trevor Thomas wins, 305
“Top-down reasoning”
unjust enrichment and, 370-371, 374
Tort
duty to warn in, 163-171, 174-176, 178, 181
Trade Practices Act 1974 (Cth)
s S1AA, calling in of performance guarantees
unconscionable, 35-46
s 52, claims “arising out of contract”, 196-216
s 52, inaccurate tender information, 377, 379,
386-392
s 52, misrepresentation, 405-420
s 52, whether breach of can be relied upon as
defence, 47-72
s 82, recoverable loss or damage, 417
Trade unions
independent contractor legislation and, 325-328,
332-333
Transnational arbitration, see International
arbitration
Treaty of Amity and Cooperation
principles for conflict resolution, 316, 318
Tribunals
selection of, for large arbitrations, 306-312
Troubleshooters case
independent contractor legislation and, 325-336
Turner cases
principles revised following Peninsula Balmain
decision, 147-149
UNCITRAL Model Law on International
Commercial Arbitration
ASEAN approach contrasted with, 313-314, 323
drafting dispute resolution clauses and, 156-157
UNCITRAL Rules of Conciliation
conciliation as stand-alone approach in, 319
Unconscionable conduct
acceptance of benefit without payment, 346-348,
350-354
calling in performance guarantees as aiding and
abetting, 35-46
unjust enrichment and, 373
Unjust enrichment
claim by contractor, 361-364
in context of contractual agreements, 337-360
quantum meruit and, 370-376
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top-down reasoning regarding, 370-371, 374
Vabu v FCT
employment relationships in, 330-331
Valuation
categories of, 246-248
expert determination and, 238-240, 243, 245-246
judicial review of discretionary decisions, 248-
251
“speaking” and “non-speaking” valuations, 251-
253
Value of work
greater than contract price, 361-364
Vulnerability
duty of care and, 380-382, 384-385
Warnings, see Duty to warn
Warranties
collateral contracts and, 226-228
risk management, 110
whether particular obligations were conditions,
intermediate terms or warranties, 272-298
Witnesses
cross-examination of in arbitration and expert
determination, 117, 132-136
large arbitrations, 310-311
location of witnesses and evidence, 200, 215-216
Workers, see Contractors; Employees
Workplace Relations Act 1996 (Cth)
independent contractor legislation and, 333
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