IndeXx

Abuse of process
by making payment claim and instituting
adjudication, 55
Action estoppel
from enforcing contract indemnity, 153-159
Acts Interpretation Act 1901 (Cth)
effect of, 292-302
Adjudication applications
if payment schedule outside time limit, 296
Adjudication determinations
“additional documents” not considered, 143-
147
adjudicated amounts paid in course of works,
434-447
claims to recover adjudicated amounts from
security, 434-447
consecutive, 46-58
determination of parameters, 369-390
extension of time, and costs of delay, 421-433
grounds for impugnment in judicial review
proceedings, 36
grounds for judicial review, 426-429
validity of under Act, 205-223
where the claim addressed is different from the
payment claim, 369-390
whether a reasonable but erroneous decision
by the adjudicator invalidates the
adjudication, 369-390
Adjudication process
under Northern Territory security of payment
legislation, 108-109
under NSW security of payment legislation, 97
under Queensland security of payment
legislation, 100-101
under Victorian security of payment
legislation, 104-105
under Western Australian security of payment
legislation, 107
Alliance contracts
utility and enforceability, 329-346
Alternative dispute resolution
future of litigation of construction law
disputes, 400-401
Anshun estoppel
from enforcing contract indemnity, 157-158
Appeals
whether primary judge erred, 136-137

Apportionment, see Proportionate liability
Arbitration
adequacy of reasons for decisions, 115-117
form of and reasons for awards, 119-120
preparation of decisions for awards, 111-113
right to surrendered in alliance contracts, 329-
330
time limits for referral, 230-239
Arbitration Rules
on valid notice of arbitration, 236
Architect’s drawings
entitlement to, 187-197
AS 2124-1992
amended in Peninsula Balmain, 415-417, 420
liability of subcontractors, 249-250
superintendent’s discretion to extend time, 410
AS 2545-1993
general damages for breach of contract clause,
347-368
AS 4300-1995
extension of time, 417, 421-433
Australian authorities
implied contract terms, 17-18
Australian Building Industry Contract ABIC
MW-1 2003
insurance requirements for contractors, 250
Australian Capital Territory
security of payment legislation, 109
Australian Securities and Investments
Commission Act 2001
proportionate liability, 10-15
Bailment cases
relation to insurance, 256
Bank Guarantees
contractual obligation to provide, 71-73
Banks
securities granted, 201-202
Basic and essential requirements
for adjudication determinations, 35-45
Bias
disqualification of judges for 194-196
Breach of contract
breach of subcontract, 246-247
damages for consequential loss, 324-328
dwelling house, 224-329
limits to liability for general damages, 347-368
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Breach of covenant
incurable breaches, 448-459
material and non-material breaches, 448-459
material breaches not remedied, 448-459
notice served to remedy breaches, 448-459
Brodyn Pty Ltd v Davenport
adjudicator denies natural justice, 46-47
grant of leave to reargue, 388-389
validity of adjudicator’s determination, 149-
150
Building and Construction Industry Payments
Act 2004 (Qld)
security of payment, 100-102
construction work valued, 427-428
Building and Construction Industry Security of
Payment Act 1999 (NSW)
claim under, 205-223
contractual clause conflict, 46-58
on retention of security, 434-447
payment claims and schedules, 22-34, 138-
152,292
quarantining depositions, 138-152
when claimant may suspend work, 24
whether binds adjudicator to value
construction work, 46-58
whether contractual clause voided by, 46-58,
59-69
Building and Construction Industry Security of
Payment Act 2002 (Vic)
security of payment, 102-105
Building and Construction Industry Security of
Payment Amendment Act 2002 (NSW)
security of payment, 96-99
Building and Construction Industry Security of
Payment (Amendment) Act 2006 (Vic)
security of payment, 102
Building contract tie in deed
obligations imposed by, 71-72
Building contracts, see Contracts
Building Services Authority Act 1991 (Qld)
deduction of liquidated damages, 130-137
Building Works J CC contracts
insurance requirements for contractors, 250
Case management
construction law litigation, 400
Caveat on land
to protect interest, 6
Charges
in residential building contracts, 6-9

Circuity of action
insurance clauses, 166-186
liability of subcontractors, 252-253, 262-264
Civil Liability Act 2002 (NSW)
proportionate liability, 12-15
Claims, see also Payment claims
accuracy of original estimates in additional
hours claims, 347-368
exclusive procedures for claiming loss or
damage, 349, 354, 357, 362, 366
notice of, defined, 236-238
second claim for dwelling house barred, 224-
229
under proportionate liability, 10-15
where claim addressed in the adjudication
application different from payment claim,
369-390
Co-insurance
insurable interest requirement, 166-186
Co-operative Bulk Handling Ltd v Jennings
Industries Ltd
subrogation in construction contracts, 255-258
Collaboration
utility and enforceability of alliance contracts,
329-346
Commercial Arbitration Act 1985 (WA)
inspection of property and samples, 267-268
Commonwealth Construction Co Ltd v Imperial
Oil Ltd
contractor’s insurance, 168-69
Commonwealth legislation
security of payment legislation, 94
Competitive Business Solutions v Kim
subrogation in construction contracts, 264
Completion dates, see Practical completion
Composite insurance policies
subrogation in construction contracts, 266
Concurrent wrongdoers
under proportionate liability, 10-15
Confidentiality
discovery and inspection of documents, 267-
291
Consecutive adjudications
whether same claim can be brought, 46-58
Consequences
of proportionate liability, 10-15
Consequential loss
for breach of a construction contract, 324-328
not “within the contemplation of the parties”,
247
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Constitution of Australia
clash with NSW security of payment
legislation, 94-95
Construction claims
proportionate liability in 10-15
Construction contracts, see Contracts
Construction Contracts Act 2004 (WA)
security of payment, 106-107
Construction Contracts (Security of Payments)
Act 2004 (NT)
security of payment 107-109
Construction work
extension of time, and costs of delay, 421-433
future of litigation of disputes, 398-409
valuation of, 426-429
Consultants
negligence by, 260
Consumer Claims Tribunal
proceedings against builder in, 224-229
Contra proferem rule
meaning of “final port of discharge”, 236
Contract works insurance
subrogation in construction contracts, 249-250
Contractors, see also Subcontractors
head contractors cautioned against losses due
to subcontractor’s breach of contract, 246-
247
Contracts, see also Breach of contract
builder’s contractual licence to be on land
revoked, 16-21
charges in residential building contracts, 6-9
Construction Contracts Act 2004 (WA), 106-
107
Contractor Performance Reports, 322-323
defective workmanship exclusions in contract
works insurance, 88-91
delay and disruption costs under, 430-432
drafting effective exclusion clauses, 327-28
earlier letter of agreement vs later partially
signed contract, 347-68
exclusion clauses in, 334-35
failure to sign draft contracts, 122
general rule in context of, 16-17
implied from conduct of parties, 121-29
insurance clauses in, 166-86, 249-50
intention construed from whole of instrument,
415
negotiations taken into account in construing,
76-79
non-compliance with, 308-316

oral, with subcontractors, 35-45
quantum meruit claims under, 303-307
responses to construction disputes, 399-400
restitution alternative to and inconsistent with,
153-159
security and other performance undertakings,
in 434-447
security for costs in, 61-63
set-offs under, 131
standard form contracts and extension of time,
410-420
subrogation in, 248-266
subsequent agreement provides additional
security, 70-79
under Building and Construction Industry
Payments Act 2004 (Ql1d), 100
utility and enforceability of alliance contracts,
329-346
when specifically enforceable, 16-21
whether clauses conflict with Act ss 13(4) and
34, 46-58
with architects, 187-197
Copyright Act, 189
Corporations Act 2001 (Cth)
s 104L, proportionate liability under, 10-15
whether applies to provision of payment
schedule, 292-302
Cost of litigation
future of litigation of construction law
disputes, 402-403, 405
Court, proceedings in
role in construing a contract, 71-73
Cowell v Rosehill Racecourse Co Ltd
builder’s trespass when contractual licence
revoked, 16-21
Cross liability insurance
subrogation in construction contracts, 248,
251, 259-260, 265
Damages see also Liquidated damages
for consequential loss, 324-328
for delayed work, 347-368
Debts
under adjudication certificate, 222
Declaratory judgment
claim for relief, 58
status, 135-136
Defective building work
builder prevented from access to site to
remedy, 19
claims under proportionate liability, 13
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discovered in stages, 224-229
exclusions in contract works insurance, 88-91
scope of warranty of fitness for purpose, 86-87
Delay and disruption (of work)
claim for costs, 47
contractual amendments relating to costs, 351-
353
extension of time, 421-33
main contractors obligation to pay delay
claims, 347-68
nature of costs of, 432-33
Delay (of litigation)
future of litigation of construction law
disputes, 403, 405
Determinations
adequacy of reasons for, 111-20
Direct Engineering Services Pty Ltd v A
Goninan & Co Ltd
subrogation in construction contracts, 264-265
Discharge port
Defined, 232-236
Dispute resolution
future of litigation of construction law
disputes, 398-409
in alliance contracts, 330-331
Disputes
security for performance, 200-201
Disqualification of judges
for perceived bias, 194-196
Disruption, see Delay and disruption
Doctrine of privity
subcontractors’ insurance, 254
Documents
discovery and inspection, 267-291
proper preparation and presentation of, 85
time limits for service, 297
Dura v SC Land
when applies, 16-21
Duty of care
whether Department owed to black listed
contractor, 322-323
Duty of good faith, see Good faith
Enforcement
when contracts specifically enforceable, 16-21
English authorities
on implied contract terms, 17-18
Equalisation clauses
establishing amount due under, 309-310
Error of law
extension of time, and costs of delay, 431-32

whether a reasonable but erroneous decision
by the adjudicator invalidates the
adjudication, 369-390
Estoppel
due to time limits, 298
from enforcing contract indemnity, 153-159
Evidence
of negotiations in construction of agreement,
70-79
Expert testimony
confidentiality issues in obtaining, 267-291
future of litigation of construction law
disputes, 406
Extension of time, see also Time clauses in
contracts
costs for delay, 421-433
superintendent’s discretion to extend time,
321, 410-420
time set “at large”, 412-413
whether delay claims valid, 347-368
Fair dealing, see Good faith
Fiduciary duties
alliance contracts, 343-345
obligation of principal’s representative
regarding, 22-34
Final orders
under proportionate liability, 10-15
Final port of discharge
defined, 232-236
Fitness for purpose
limitations to scope of warranty for, 86-87
Formulation of claims
under proportionate liability, 10-15
Gaymark point
extension of time, 413-415
Good faith
alliance contracts, 338-343
in adjudication, 54-55, 205-223
requirement in termination of licence, 456-459
whether principal has duty of, 59-69
Government tendering
project black list, 322-323
GPS Power Pty Ltd v Gardiner Willis &
Associates Pty Ltd
subrogation in construction contracts, 260-262
Guarantees, see Security
Hadley v Baxendale (1854)
“reasonably foreseeable” losses, 246
Home Building Act 1989 (NSW)
voids builder’s interest provision, 6-7
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statutory warranties, 227-228
House of Lords
on co-insurance, 184
Implied contracts
from conduct of parties, 121-129
Implied terms
to architect’s drawings, 187-197
Indemnity
alliance contracts negate professional
indemnity insurance, 338
clauses in subcontracts, 247
Indirect loss, see Consequential loss
Inspections
authorised personnel, 267-291
Insurable interests
of subcontractors, 266
requirement for an assured to have, 166-186
subrogation in construction contracts, 248
Insurance
alliance contracts negate professional
indemnity insurance, 338
claims made due to alleged negligence of
subcontractor, 248-250
defective workmanship exclusions in contract
works insurance, 88-91
insurable interest requirement, 166-186
Insurance Contracts Act 1984 (Cth)
contractor’s insurance, 176
subrogation in construction contracts, 251, 254
Intellectual property
discovery and inspection of documents, 267-
291
Invalidity
adjudication due to failure to consider all
submissions, 149-52
Judges
adequacy of reasons for decisions, 114-15
cultural change in litigation, 404-405, 408
self-disqualification, 194-196
Judicial review
extension of time, and costs of delay, 421-433
of adjudication determinations 35-45
Jurisdiction
adjudication determinations and jurisdictional
fact 35-45
submissions on 215-218
“Just and equitable” criteria
for return of security for costs, 59

Latent condition claims
whether ground conditions could have been
anticipated, 369-390
“Latham Initiative” (UK)
security of payment legislation, 95
Law of negligence, see Negligence
Lawyers
cost containment, 407-408
specialisation in construction law, 401
Legal relations
intent not to create in alliance contracts, 331
Legislation
to improve security of payment process, 92-
110
Letters of agreement
vs later partially sgned contract, 347-368
Liability, see also Proportionate liability;
Public liability insurance
drafting effective exclusion clauses, 327-328
of subcontractors when at fault, 248-266
Liability insurance
vs property insurance, 182
Licences
termination of after breaches of covenant, 448-
459
Limitation of liability
scope of warranty of fitness for purpose, 86-87
Liquidated damages
date for practical completion, 426-429, 433
extension of time, 414, 416, 418-420
Litigation
cultural change and cooperation during, 404-
405, 408
future of in construction law disputes, 398-409
right to surrendered in alliance contracts, 329-
330
Loss, consequential, see Consequential loss
Loss of profit
as consequential loss, 247, 324-325
MacGillivray on Insurance Law
subrogation in construction contracts, 250-251
Market power
whether contractor prevented from engaging in
competitive conduct by misuse, 322-323
Materiality
linked to natural justice, 52-53
Maxitherm Boilers Pty Ltd v Pacific Dunlop
Ltd
subrogation in construction contracts, 258-259
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Misrepresentation
causing economic loss, 322-323
National Oilwell (UK) Ltd v Davy Offshore Ltd
contractor’s insurance, 172-176
Natural justice
adjudication determinations, 35-45
denial of in adjudication, 46-58, 205-223
determining a different claim from that
specified in the payment claim, 369-390
Negligence
role in construction law litigation, 401-402
whether negligent misrepresentation by
Department, 322-323
Negotiations
evidence of in construction of agreement, 70-
79
New South Wales
proportionate liability regime, 12-15
security of payment legislation, 94-99
Non-compliance with contract
own, whether party can take advantage, 308-
316
Northern Territory
security of payment legislation, 107-109
Notice of termination, see Termination of
contract
Notice to parties
arbitration claims, 230-239
of bringing of claims, 46-58
Notices, see Service of notices
Obituaries
Wallace, Professor Ian Duncan, 5
Obligations
to replace securitym 198-204
Offer and acceptance
whether binding agreement, 121-129
Onerati principle, 228-29
Parties to a contract
intention to be bound by the extent they had
reached agreement, 121-129
Payment claims
extension of time, and costs for delay, 421-433
security of payment process, 92-110
time limits, 292-302
Northern Territory legislation, 108
NSW legislation, 97
Queensland legislation, 100
Victorian legislation, 104
Western Australian legislation, 106
where the claim addressed in the adjudication

application is different from the payment
claim, 369-390
Payment disputes
Northern Territory legislation, 108
Western Australian legislation, 106
Payment schedules
final, security for costs retained until, 59-69
time limits, 297-298, 300
definition, 22-34
whether letter amounts to, 27-31
Performance bonds
obligation to provide, 198-199
Pervasive interests
contractor’s insurance, 185, 252
Possession of building site
order to restrain builder from, 16-21
Post
document service by, 297
Practical completion
contractual provision for adjusting time, 412,
415-416, 419
costs for delay, and date for, 421-433
provision for partial release of security after,
434-447
where achieved 59-69
Pre-action protocol
exchange of details of proposed claims 405-
406
Prevention principle
extension of time, 321, 411-413, 415-416
Principal
whether has duty of good faith, 59-69
Principal’s representative
duty to ensure one is duly appointed, 130-137
position of, 29-30
requirements for action, 30-32
Privity doctrine
subcontractors’ insurance, 254
Procedural consequences
proportionate liability, 10-15
Procedural law
role in construction law litigation, 402-403
Profit, see Loss of profit
Progress payments, see also Payment
schedules
adjudication, 205-223
documents relating to, 29-30
Project management
alliance contracts, 329-346
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Property insurance
subrogation in construction contracts, 249, 256
vs liability insurance, 182
Proportionate liability
Consequences, 10-15
role in construction law litigation, 402
Public liability insurance
subrogation in construction contracts, 248-249
Quantum meruit claims
contractual and restitutionary, 303-307
Queensland
security of payment legislation, 100-102
Reasonable conduct
whether principal has duty of, 59-69
Reasonableness, see Good faith
“Reasonably foreseeable” losses
“within the contemplation of the parties”, 247
Reasons for decisions
adequacy of, 111-120
“Receive”, 302
Recovery of moneys, see Security for costs
Referees
adequacy of reasons for decisions from court-
appointed referees, 117-118
power to refer questions to special referees,
407-408
Res judicata
further actions relating to dwelling house, 224-
229
Residential building work
charges in residential building contracts, 6-9
Restitution
alternative to and inconsistent with contract,
153-159
Retention money, see Security
Risk allocation
utility and enforceability of alliance contracts,
329
Royal Commission into the Building and
Construction Industry
recommendations for legal reform, 94
Royalties
termination of licence after breaches of
covenant, 448-459
Securing sites
builder’s right of access to, 18-20
Security
given by contractor for performance and
satisfaction of obligations, 434-447
partial release not just and equitable because

of outstanding dispute, 434-447
unconditional security for performance, 198-
204
whether retention for a purpose not within
contractual purposes, 434-447
Security for costs
application for partial release, 59-69
construction of obligation to return, 70-79
Security of payment process, see also names of
specific Acts
national and State legislation, 92-110
Service of notices
time limits, 292, 297
vs provision of notices, 300-301
Set-offs under building contracts
Queensland legislation, 131
South Australia
security of payment legislation, 109
Specialist tribunals
future of litigation of construction law
disputes, 401, 409
Specific performance enforceability
when applicable, 16-21
Statutory warranties, see Warranties
Subcontractors
co-insurance policies, 183
dispute as to status, 35-45
earlier letter of agreement vs later partially
signed contract, 347-368
insurance protection, 248
losses due to breach of contract, 246-247
Subrogation
contractor’s all-risk insurance, 166-186
liability of contractors when at fault, 248-266
Successor to original purchaser
rights, 227-228
Superintendents
assessment of final claims, 59-69
discretion to extend time, 321, 410-420, 431
Supreme Court Rules 1970 (NSW)
on referee’s obligation to give reasons, 114
Tasmania
security of payment legislation, 109
Termination of contract
notice of termination in good faith after
breaches, 448-459
whether caused by non-compliance, 308-316
Time clauses in contracts, see also Extension
of time
for provisions of payment schedules, 292-302
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Time limits
future of litigation, 406, 408
time bar on arbitration, 230-239
Trade Practices Act 1974 (Cth)
proportionate liability, 10-15
damages due to contravention, 11
security for performance, 198-204
Trade secrets
discovery and inspection of documents, 267-
291
Trespass
by builder when contractual licence revoked,
16-21
Trials
staging of and shortening, 407-408
trial of preliminary issue, limitations on
process, 406-407
Unconscionable conduct
security entitlements voided, 202
Uniform Commercial Arbitration Acts
arbitration awards, 111
United Kingdom
security of payment legislation, 93
subrogation, 251-523
Unlicensed builders
prevented from enforcing contract, 153-154
Valuation
whether done by adjudicator, 46-58
Victoria
proportionate liability regime, 10-11
security of payment legislation, 102-105
Victorian Civil and Administrative Tribunal
(VCAT)
Domestic Building List, 400-401, 409
Victorian Supreme Court
Building Cases List, 400, 403-404, 406-407
Voidness
if retention of the security permitted, 445-47
Waiver of subrogation, see Cross liability
insurance
Warranties
fitness of purpose, limitations to scope, 86-87
under Home Building Act 1989 (NSW), 227-
228
Western Australia
security of payment legislation, 106-107
Witnesses, see also Expert testimony
Clustering, 407

Works insurance, see Contract works
insurance
Wrongs Act 1958 (Vic)
proportionate liability, 10-15
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