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Acceleration costs 

implied direction to accelerate works requires clearest evidence, 62-74 
Accord and satisfaction 

whether terms of settlement amounted to, 16-30 
Accreditation scheme 

Commonwealth building contracts, 193 
Adjudication determinations, see also Brodyn Pty Ltd v Davenport; Interim awards 

application to extend ex parte interlocutory injunction against advancing adjudication process, 59-
61 

applications must identify payment claims and payment schedules, 263-284 
“basic and essential requirements” for, 31-36, 171-173, 176-177 
bona fide attempts, 171, 173-174, 177-178 
failure to have regard to relevant considerations, 285-309 
grounds for judicial review of, 162-181, 285-309, 359-378 
influence of Brodyn on case law, 167-175 
meaning and timing of service and receipt of applications, 39-44 
minimum requirements for validity, 359-378 
natural justice vs obligations of, 260-262 
preferable scope of judicial review of, 175-176 
referable to claim substantially different from that in payment claim, 263-284 
Subcontractors’ Charges Act (Qld), 200-201 
what constitutes a “construction contract”, 257-259 
whether adjudicator’s determination void because of failure to accord natural justice, 39-44 
whether dispute as to fees for earlier determination, 426-436 
whether s 25(4)(a)(iii) precludes a party from challenging an adjudicator’s determination once a 

judgment has been entered, 37-38 
Administration, companies in 

whether subcontractors relieved from one month deadline for lodging notice of claim, 379-388 
Administrative law 

standards in, 162-181 
Agency agreements 

indemnity for costs of litigation, 310-315 
Apportionable claims, see Proportionate liability 
Apprehended bias 

whether dispute as to fees for earlier determination, 426-436 
Arbitration 

new proportionate liability laws, 338-339 
Arrangements 

meaning of, 257-259 
AS2124-1992 

renovation and extension of unused industrial building, 92-154, 202-214 
Australian Building and Construction Commission (ABCC), 183-187, 195-196 
 
Bank guarantees, see Securities 
Bias, see Apprehended bias 
Bona fide exercise of power, see Exercise of power 
Book reviews 

Powell-Smith and Furmston’s Building Contract Casebook, 242 
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Breach of contract 
deduction of liquidated damages from progress claim as, 92-96, 135-136 
election between suing for breach or on quantum meruit, 92-154, 207-208 
suspension by contractors as, 92-154 

Brodyn Pty Ltd v Davenport 
basic and essential requirements of valid determination, 31-36, 285-309 
denial of natural justice, 39-44, 261, 263-284 
influence on adjudication case law, 170-179, 181 
prohibition on contracting out of BCISPA, 253, 255, 261 
whether 12-month limit for serving a claim a basic and essential requirement as contemplated by, 

359-378 
whether party is precluded from challenging an adjudicator’s determination once a judgment has 

been entered, 37-38 
Building Act 1993 (Vic) 

s 134, limitation periods, 243-245 
Building and Construction Industry Improvement Act 2005 (Cth), 193 

background and summary, 182-196 
institution of proceedings under, 195 
penalties for failing to comply with, 188-189 
s 64, on unenforceable project agreements, 193 
unlawful, illegal and prohibited industrial activities under, 187-188 

Building and Construction Industry (Improvement and Transitional) Act 2005 (Cth), 195-196 
Building and Construction Industry Payments Act 2004 (Qld) 

Subcontractors’ Charges Act (Qld) and, 200-201 
Building and Construction Industry Security of Payment Act 1999 (NSW), see also adjudication 

determinations 
administrative law standards in, 162-181 
consequences of appointment of receiver and manager, 359-378 
fast track provisions of, 82-91 
problems reconciling claims and entitlements in, 393-406 
ss 13-14, 17, 20, 22, 25, 263-284 
ss 21 and 22 obligations to determine progress payment due, versus correct measure of natural 

justice, 260-262 
s 32, entitlement to pursue relief, 89-90 
s 34, consequences if provision avoided, 255-256 
s 34, prohibition on contracting out of, 246-256 
what constitutes a “construction contract” for the purposes of, 257-259 
whether there was a denial of natural justice, 39-44 

Building Code 
s 27, B&CII Act, 193 

Building Industry Task Force 
establishment of, 183 

 
Care, see Duty of care 
Causation 

losses must be caused by specific breaches of contract, 6-7 
proportionate liability, 404-405 

Certiorari 
judicial review of adjudication determinations, 165-166, 171-172, 175, 179-180 
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Civil Liability Act 2002 (NSW) 
Part 4, proportionate liability, 393-406 

Claims, see also Payment claims 
alternative claims for quantum meruit, restitution and damages for misleading and deceptive 

conduct, 92-154 
defences when claims are time barred, 342-358 

Claims of charge 
notice of claim of charge may be given within three months after the completion of the entirety of 

work to be performed, 62-74 
time limits for notice of, 379-388 

Commercial contracts, see Contracts 
Completion 

statutory date of completion relevant, 62-74 
Concurrent wrongdoers, see Proportionate liability 
Constitution 

s 109, and fast track provisions of Security of Payment Act, 87-91 
Construction contracts, see Contracts 
Construction work, see also Domestic building work 

claims for costs to complete, 92-96, 147-148 
progress and programming of, 92-96, 104 
risk allocation, 407-425 
suspension of, by contractors, 92-96, 104-105, 140-144 
whether adjudicator’s determination void where payment claim served more than 12 months after 

construction work was last carried out, 31-36 
Contra proferentem 

principle discussed, 310-315 
Contractors, see also Subcontractors 

alternative claims for quantum meruit, restitution, and damages for misleading and deceptive 
conduct, 92-154 

fast track provisions of Security of Payment Act, 82-91 
suspension by, as breach of contract, 92-154 

Contracts 
accreditation scheme for Commonwealth building contracts, 194-195 
adjustments to identified, 5 
appropriate allocation of risk, 81 
balance of contractual freedom and established rights, 246-248 
clause 23, meaning of “honestly and fairly”, 92-154 
commercial context and plain English in, 161 
construction and interpretation of commercial, 218-233, 437-448 
entitlements under, in a quantum meruit claim, 202-214 
failure to give notice, and defeasibility of time bars in, 342-358 
for remediation of land to render it suitable for any land use, 218-233, 437-448 
implied term that reimbursable costs would be reasonably and properly incurred, 449-468 
importance of clear drafting of, 321 
liquidated damages deducted from payments in respect of payment certificates, 92-96, 135-136 
losses must be caused by specific breaches of, 6-7 
notice of claim of charge lodged under Subcontractors’ Charges Act 1974 (Qld), 379-388 
Powell-Smith and Furmston’s Building Contract Casebook, book review, 242 
prohibition on contracting out of BCISPA, 246-256 
proportionate liability, 322-341, 393-406 
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target estimate contracts as variant of cost plus contracts, 449-468 
termination, 92-96, 128-144 
what constitutes a “construction contract”, 257-259 
whether calling of contractor’s guarantees a substantial breach of, 92-154 
whether cost of demolition and reinstatement reasonable damages, 8-15 
whether external documents lessen the obligation of the appellant, 437-448 
whether implied that principal would indemnify agent, 310-315 
work refers to work as a whole not part thereof, 62-74 

Corporations Act 2001 (Cth) 
s 451D, whether act relieves subcontractor of one month deadline for lodging notice of claim, 379-

388 
Costs 

claims for costs to completed building project, 92-96, 147-148 
risk allocation, 415-417 
whether reduction for way in which the plaintiff conducted its case, 216-217 

Costs, acceleration, see Acceleration costs 
Costs, reimbursable, see Reimbursable costs 
Cross-claims 

fast track provisions of Security of Payment Act, 82-91 
on contribution notices, 310-315 
whether cause of action waived or abandoned by filing defence and cross-claim, 16-30 

 
Damages, see also Delay damages; Liquidated damages 

for misleading and deceptive conduct, 92-154 
whether cost of demolition and reinstatement reasonable, 8-15 

Defective building work 
identified and rectified, 92-96, 145-147, 203, 211 
whether cost of demolition and reinstatement reasonable, 8-15 

Delay damages 
expert evidence on nature and reasonableness of delay, 92-154 

Denial of justice, see also Procedural fairness 
adjudication conduct that amounts to a, 260-262 
adjudication determinations, 39-44, 285-309 
adjudication determinations, whether apprehended bias, 426-436 
adjudication determinations, whether void for want of service of adjudication application, 359-378 
judicial review, 171, 174, 178 
whether, as no opportunity to put case, 263-284 

Domestic Building Contracts Act 1995 (Vic) 
claims for payment under, 95-101 

Domestic building work, see also Construction work 
whether cause of action waived or abandoned by filing defence and cross-claim, 16-30 
whether judge erred in refusing leave to amend defence, and in adopting referee’s report, 16-30 
whether terms of settlement amounted to accord and satisfaction, and discharge of original cause of 

action, 16-30 
Duty of care 

new proportionate liability laws, 327-332 
 
Earthquake standards 

seismic design, 8-15 
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Election 
whether plaintiff made an election to submit to adjudication, 426-436 

Employment Advocate v Barclay Mowlem Construction Ltd 
compliance with B&CII Act, 189-191 

Employment issues, see Contractors; Workplace relations 
EOTs (Extension of time claims), see Time clauses in contracts 
Equitable relief 

judicial review, 175 
Error, see Jurisdictional error 
Error of law 

judicial review, 166-167 
Estoppel 

defences when claims are time barred, 342-358 
no evidence for assumptions by either party, 92-96, 136 
whether plaintiff estopped from seeking to have determination declared void, 426-436 

Ethics 
from moral virtues to material values, 241 

Exercise of power 
whether determination a bona fide exercise of power, 263-284, 285-309 

Expert testimony 
on nature and reasonableness of delay, 92-96, 108-110 

Extension of time clauses, see Time clauses in contracts 
 
Good faith 

attempt made to determine matter, 285-309 
GST liabilities 

indemnity for, or payment of, 211-212 
Guarantees, see Securities 
 
Home Building Act 1989 (NSW) 

insurance claim pursuant to, 16-30 
 
Indemnity costs 

for GST on amounts recovered, 211-212 
impact of proportionate liability on, in construction contracts, 323-324, 333-335, 338 
in agency contract, 310-315 

Industrial relations, see Workplace relations 
Injunctions 

application to extend against advancing adjudication process, 59-61 
whether interlocutory injunction should be on terms requiring the payment into court of the amount 

claimed, 59-61 
Insurance 

claim for allegedly defective work, 16-30 
new proportionate liability laws, 323-324, 340 
risk allocation, 420-423 
whether agent bound to indemnify insurer, 310-315 

Interest 
simple v compound, 213, 216-217 

Interim awards, see also Adjudication determinations; Judicial review 
judicial review of, 162-165 



Index 

©  494 (2006) 22 BCL 489 

Investigations 
by ABC Investigators, 184-187 

 
Joint and several liability 

new proportionate liability laws, 322, 332-336, 338 
 
Judgements 

revisiting of reasons for, not accepted, 215-217 
Judicial review, see also Adjudication determinations 

grounds for, 162-181, 285-309, 359-378 
preferable scope of, 175-176 

Jurisdictional error 
condition essential to adjudicator’s jurisdiction that valid application be made, 263-284 
judicial review, 166, 168 
s 22, basic and essential requirements of valid determination, 285-309 

Justice, denial of, see Denial of justice 
 
Land remediation, see Remediation of land 
Latent conditions 

claims for costs in relation to, 263-284 
Liability, see Proportionate liability 
Limitation periods 

s 134, Building Act 1993 (Vic), whether “long stop” period or of general application, 243-245 
Liquidated damages 

deduction from progress payments as breach of contract, 92-96, 135-136 
delay costs, 202-214 

Losses 
must be caused by specific breaches of contract, 6-7 

 
Misleading and deceptive conduct 

damages claimed for, 92-154 
Musico v Davenport 

adjudication case law, 167, 175-176, 179, 181 
 
Natural justice, see Denial of justice 
Negligence, see Proportionate liability 
 
Onus of proof 

proportionate liability, 399-401 
Orders 

no agreement on, 215-217 
to be made on facts determined in substantive proceedings, 202-214 

 
Payment claims, see also Claims of charge 

adjudication determinations in respect of substantially different claims, 263-284 
basic principles of, 164 
claims for costs in relation to latent condition, 263-284 
fast track provisions of Security of Payment Act, 82-91 
served more than 12 months after construction work last carried out, 31-36 
whether determination void for insufficient specificity in the payment claim, 359-378 
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whether determination void for service out of time of the payment claim, 359-378 
whether earlier progress claim superseded by later progress claim, 92-154 
whether material supporting a progress claim is a condition precedent for issue of payment 

certificate, 92-154 
Payments 

into court or into a into a controlled money account of the amount claimed, 59-61 
 
Performance 

whether intimation that it is useless to fulfil a condition precedent amounts to performance of the 
condition, 62-74 

Prerogative relief, 165-168 
Procedural fairness, see also Denial of justice 

notice not required that adjudicator prefers one party’s assessment, 285-309 
Progress payments, see also Payment claims 

adjudication determinations, natural justice vs obligations of, 260-262 
adjudication determinations, taking into account provisions of contract, 285-309 
basic principles of, 163-164 
fast track provisions of Security of Payment Act, 82-91 
statutory right to, prohibition on contracting out of BCISPA, 246-256 
validity of, despite being issued outside the time allowed, 92-154 

Project management 
risk allocation, 407-425 

Proportionate liability 
Part 4 of Civil Liability Act 2002 (NSW), 393-406 
contracting out of, 336-341 
impact on risk allocation in contracts, 322-341 

 
Quantum meruit claims 

election between suing for breach or on quantum meruit, 92-96, 148-153 
whether contractual entitlements relevant to the reasonable value of the work, 202-214 
whether deductions for delays, variations and deduction variations may be made against, 92-96, 

148-153, 202-214, 215-217 
whether margins for profit and overheads may be included in, 92-154, 202-214, 215-217 

 
Raisanen v Special Broadcasting Services Corp 

compliance with B&CII Act, 191-192 
Referees 

obligation to give adequate reasons, 45-58 
whether judge erred in adopting referee’s report, 16-30 
whether judge erred in refusing leave to amend defence to accord with pleadings made before 

referee, 16-30 
whether referee erred in construction of contract, 45-58 
whether referee’s report should be adopted, varied or rejected, 45-58 

Reimbursable costs 
whether evidence about costs incurred must be provided, 449-468 
whether implied term that costs must be reasonably and properly incurred, 449-468 
whether reimbursable costs defined as excluded could in fact be recovered, 449-468 

Relief, see Prerogative relief 
Remediation of land 

construction and interpretation of commercial contract relating to, 218-233, 437-448 
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Residential building work, see Domestic building work 
Restitution 

for unjust enrichment, 92-154 
terms of contract and claims for, 207 

Retention money, see Securities 
Review, see Judicial review 
Risk allocation 

appropriate, 81 
construction projects, 407-425 
impact of proportionate liability on, in construction contracts, 322-341 

Royal Commission into the Building and Construction Industry, 182-196 
 
Satisfaction, see Accord and satisfaction 
Scott schedule 

deduction variations agreed in, 212-213 
variations determined using, 92-96, 152-153 

Securities (retention money) 
whether calling of contractor’s guarantees a substantial breach of contract, 92-96, 102 

Seismic design, see Earthquake standards 
Subcontractors 

impact of proportionate liability on, in construction contracts, 327, 338 
what constitutes a “construction contract”, 257-259 

Subcontractors’ Charges Act 1974 (Qld) 
s 10(2), notice of claim of charge under, 62-74 
ss 12 and 15, whether relieved from one month deadline for lodging notice of claim of charge, 379-

388 
Subcontractors’ Charges Amendment Act 2002 (Qld) 

Building and Construction Industry Payments Act, 200-201 
new definitions in, 197 
object of Act and amendments, 197-200 
time limits for notice of claim of charge, 379-388 

Superintendents 
role and performance of, 92-96, 103, 110-114 

Supreme Court Act 1970 (NSW) 
judicial review, 165, 167-168 

Supreme Court Rules 1970 (NSW) 
Part 72, referee appointed to conduct inquiry pursuant to, 45-58 

Suspension by contractor, see Termination of contract 
 
Technical specifications 

construction and interpretation of commercial contracts, 218-233, 437-448 
Termination of contract 

suspension by contractors, 140-144 
Third-party claims 

by insurer for representations by agent’s employee, 310-315 
Time clauses in contracts 

defences to time bars, 350-358 
EOT clauses, liquidated damages, 202-214 
EOTs, 92-96, 102, 115-128 
failure to give notice, and defeasibility of time bars in construction contracts, 342-358 
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for commencement and practical completion, 92-96, 105-106 
target periods in target estimate contracts, 449-468 
time as the essence, and time as a condition precedent, 342-350 

Trade Practices Act 1974 (Cth) 
fast track provisions of Security of Payment Act, 83, 85-89 
s 52, misleading and deceptive conduct, in failure to disclose change, 8-15 

 
United Group Infrastructure Pty Ltd v Automotive, Food, Metals, Engineering, Printing and 

Kindred Industries Union 
compliance with B&CII Act, 191-192 

 
Variations 

contract details on, 92-96, 102-103, 106, 144-145 
excluded from payment certificate, 92-154 
not expressly agreed to, 45-58 
whether deduction variations allowed in quantum meruit claims, 202-214 

 
Waiver 

defences when claims are time barred, 342-358 
whether plaintiff waived right to seek declaration that adjudication void, 426-436 

Workplace relations 
Royal Commission into the Building and Construction Industry, 182-196 

Wrongdoers, concurrent, see Proportionate liability 
 


