
AUSTRALIAN TAX REVIEW

Volume 37, Number 2

May 2008

EDITORIAL

Benefits of 2020 vision .......................................................................................................... 77

ARTICLES

Recent tax litigation: A view from the Bench – Justice Richard Edmonds

In this article, the author gives us the benefit of his experience with, and responses to, tax
litigation during 2007 as a judge of the Federal Court. At least two important cases were
decided by the High Court; a number of important cases are pending or reserved; the
author’s observations on all these are instructive; as are his observations on those that did
not get there. On another subject, the author canvasses the debate that has been ventilated
over the last six to 12 months concerning the obligation, or lack of it, on the part of the
Commissioner to follow decisions of single judges of the Federal Court. Finally, the
author refers to the practice changes currently on foot which are designed to improve the
efficiency with which the Federal Court dispenses its services in taxation disputes coming
before it. .................................................................................................................................. 79

Dutiable value for stamp duty – the New South Wales anti-avoidance
rule – Christopher Bevan

A recent decision of the Court of Appeal of New South Wales has undertaken an important
contribution to the jurisprudence of State taxation in two respects. First, it has reviewed
the long-standing case law on the nature of an interest in leasehold land and the concept of
concurrent leases as creatures of property law. It has done so in the area of stamp duty in
a way which serves to better understand these two property law concepts. Secondly, it has
undertaken, in the context of the operation of stamp duties legislation, a review of the
approach to be adopted henceforth in Australia generally (because Australia only has one
nationwide body of common law according to the recent precepts of the High Court) to the
interpretation of legislation, and in particular, it has (by a majority decision) confirmed the
adoption of a purposive approach to the interpretation of (State taxation) legislation, not
merely subsequently in the case of ambiguity, but in the first instance when the
legislation’s meaning arises for judicial determination. ........................................................ 96
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Sons of Gwalia – a taxing decision – Kalmen Datt

This article considers the tax effects, particularly from a capital gains tax perspective, of
the High Court decision Sons of Gwalia Ltd v Margaretic (2007) 81 ALJR 525; [2007]
HCA 1. This case considered the possibility of a taxpayer suing a company for damages
arising out of a breach of, inter alia, the duty of continuous disclosure under the
Corporations Act 2001 (Cth). The article reviews the “look-through” approach of the
Commissioner in TR 95/35 which includes consideration of the recoupment provisions of
the Income Tax Assessment Act 1997 (Cth). The author concludes (a) both the
look-through approach and the recoupment provisions are not applicable in the instant
case; and (b) that TR 95/35 should be withdrawn. In particular, the Commissioner should
reconsider the look-through approach identified in TR 95/35 to ensure it complies with the
provisions of the Income Tax Assessment Act 1997 (Cth). ................................................... 104
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1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

Case citation follows case name. Where a case is cited in the text, the citation should follow immediately
rather than as a footnote. Give at least two and preferably all available citations, the first listed being the
authorised reference.
Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other
company series (ie CCH, Butterworths); media neutral citation.
“At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175
CLR 1 at 34; 66 ALJR 408; 107 ALR 1.
Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister

for Community Services [2002] NSWCA 247 at [19].
For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman
Syndrome and its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.

(2008) 37 AT Rev 73 75 ©



SUBSCRIPTION INFORMATION

The Australian Tax Review comprises four parts a year.

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196

Web: www.thomson.com.au/legal/p_index.asp
Email: LRA.Service@thomson.com

Editorial inquiries:
Tel: (02) 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

© Thomson Legal & Regulatory Limited ABN 64 058 914 668 trading as Lawbook Co.

ISSN 0311–094X

Typeset by Lawbook Co., Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

(2008) 37 AT Rev 7376©




