
AUSTRALIAN TAX REVIEW

Volume 36, Number 1

March 2007

ARTICLES

Recourse to foreign authority in deciding Australian tax
cases – Justice Richard Edmonds

There is a perception that references to foreign authorities in reasons for judgment of
superior appellate courts are increasingly seen in deciding tax cases in this country. This
article considers some of these cases to see if any points of principle can be discerned as
to when a court is likely to embrace a foreign authority in support of an argument or
process of reasoning and when it is likely to decline to do so; and, in some cases, to
evaluate whether recourse to the foreign authority is, in all the circumstances, appropriate
and, more importantly, helpful. .............................................................................................. 5

The new value shifting regime: A quest for certainty or legislative overkill?
– Lachlan Wolfers

The general value shifting regime (GVSR) was introduced on 1 July 2002 with the aims of
delivering “significant integrity benefits”, providing for a “solid base”, introducing a
“more consistent treatment for more comparable value shifts across entities and
transactions” and removing “unintended outcomes” arising from the legislation being “too
broadly defined in parts”, as described by the Review of Business Taxation. As this article
will endeavour to demonstrate, the GVSR rules have not achieved these aims, but are
instead overly-complex, poorly targeted, prone to prolixity, obsessively anti-avoidance,
overly-layered with exemptions and, ultimately, in their execution, will be bedevilled by
disputation. .............................................................................................................................. 17

Double tax treaties and the new regime for capital gains taxation of non-
residents – Philip Bender

The Tax Laws Amendment (2006 Measures No 4) Act 2006 (Cth), part of which deals with
non-resident capital gains tax (CGT), took effect from 12 December 2006, the date of
Royal Assent of the Act. The new CGT provisions change the manner in which
non-residents are taxed on capital gains in respect of certain CGT events happening to
Australian property. The law previously taxed non-residents on capital gains made from
CGT events happening in respect of CGT assets with the “necessary connection with
Australia”. Assets with the “necessary connection with Australia” were specifically listed
in Div 136 of the Income Tax Assessment Act 1997 (Cth) and included assets such as land,
interests in land, and shares and units in certain companies and trusts. This article
examines the effect of Australia’s Double Tax Agreements on the new legislation. ........... 49
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Manuscript

Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
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Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

Manuscript should not exceed 15,000 words for articles or 3,000 words for section commentary or book reviews. An abstract of
100-150 words is to be submitted with article manuscripts.
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Excessive changes to the text cannot be accommodated.

Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published. Other
contributors receive a copy of the part to which they have contributed.
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Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

Case citation follows case name. Where a case is cited in the text, the citation should follow immediately
rather than as a footnote. Give at least two and preferably all available citations, the first listed being the
authorised reference.
Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other
company series (ie CCH, Butterworths); media neutral citation.
“At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175
CLR 1 at 34; 66 ALJR 408; 107 ALR 1.
Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister

for Community Services [2002] NSWCA 247 at [19].
For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman
Syndrome and its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.
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(2007) 36 AT Rev 1 3 ©



SUBSCRIPTION INFORMATION

The Australian Tax Review comprises four parts a year.

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196

Web: www.thomson.com.au/legal/p_index.asp
Email: LRA.Service@thomson.com

Editorial inquiries:
Tel: (02) 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

© Thomson Legal & Regulatory Limited ABN 64 058 914 668 trading as Lawbook Co.

ISSN 0311–094X

Typeset by Lawbook Co., Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

(2007) 36 AT Rev 14©


