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service on parties, 314 
sovereign state party to contract, 313 

International Commercial Litigation  
arbitration – see International Commercial 

Arbitration 
Hague Convention on Choice of Court Agreements, 

386–394* 
commercial imperative, 387–390 
provisions, 390–392 

International Law – see also Conflict of Laws 
child protection, 589–590 
insolvency – see Cross-Border Insolvency 
taxation of investments of foreign sovereigns – see 

Taxation 

Internet  
judgments, 7–8 
service by Facebook, 72–73 

Intestacy – see Succession 
Issue Estoppel  

scope of doctrine, 726 

J 
Joint Tenants  

right of survivorship 
companies, 437–438 

Joint Ventures 
fiduciary obligations, 521 

Journalists – see Media 
Journals – see Law Journals/Reviews 
Judges  

appeals from 
naming judge below, 575 

appointment 
advertising, 8–9 
election, 717–718 
England, 8–9 

bias 
unconscious bias, 259–260 

communication, 9 
conference attendance– see Conferences 
decisions – see Judgments and Orders 
education 

communication, 9 
evidence and judicial knowledge, 234 
High Court – see High Court 
impartiality 

pre-trial preparation, 787 
“out of touch” myth, 434 
recusation 

book review, 776 
judge’s spouse a partner in law firm acting for party, 

381 
remuneration (NSW), 7retired 

academic work, 509 
retirement 

age, 436 
sleeping, 88, 228–230 

Judgments and Orders 
editing & proof reading, 7–8 
language (US), 74 
reasons for – see Reasons for Judgment 
setting aside verdict of acquittal (UK), 444–445 
structure, 75–76, 141–142, 363–364 
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Judicial Review 
book review, 566–567 

Jury  
convictions by 

review of, 508–509 
directions to, 71–72 
distraction by judge’s conduct, 228–230 
retiring judge’s comments, 716 
survey of jurors, 71–72 

Justices of the Peace  
functions, 510–511 

Juveniles  
bail, 575–576 

L 

Land – see also Real Property 
unencumbered fee simple, 15–16 

Landlord and Tenant – see also Leases 
covenants 

damages for breach, altering premises without 
landlord’s consent, 296, 365–366 

estoppel from enforcing breach, 367 
parting with possession, 724 
reinstatement required by landlord, 366–367 
rent review 

“market rental” vs “market rental value”, 220 
right of inspection and environmental audit, 367–368 

Language – see also Statutory Interpretation; Words 
and Phrases 

brevity and clarity, 704–707* 
Pythagoras, 704–705 

discussion of quote, 705–706 
meaning of quote, 705 

relevance to modern legal practitioners, 706–707 

Law Journals/Reviews  
citation ranking, 363 
rating by law schools, 139–140, 363, 787 

Law Reports 
azaleas in, 653–654 
Commonwealth Law Reports, 431 

Law Reviews – see Law Journals/Reviews 

Law Schools – see Legal Education 

Lawyers – see Legal Practitioners 

Leases – see also Landlord and Tenant 
assignment 

unreasonably withholding consent, 796–797 
enforcement of guarantees by purchasers from landlord, 

220 
minor, grant to, 801–802 
option to renew – see Option to Renew Lease 
rent review – see Landlord and Tenant 
security beyond duration of assignee’s interest, 440 
successive, for five-year terms, 78–79 
termination methods, 77 
trading from premises, 77–78 

Legal Aid  
annual report (NSW) 

(2007/08), 142 

Legal Education – see also Judges; Legal History 
rating of law journals, 139–140 
retired judges as academics, 509 
traditionality, 447–448* 
university law schools 

practice of law and, 577–578 

Legal History – see also Personalia/People in the Law 
legal education, 31–43* 

arguments against teaching, 37–39 
arguments for teaching, 39–42 
Australian law school curricula, 32–35 
Australian law schools in 2008, 35–37 
future restoration of courses, 42–43 

Legal Journals – see Law Journals/Reviews 

Legal Personal Representatives – see Executors and 
Administrators  

Legal Practitioners – see also Counsel; 
Personalia/People in the Law; Solicitors 

conflicts of duties, 87 
death of oldest (2008), 10 
fees, 139 
history, 7 
national legal profession, 715–716 
regulation of the legal profession 

cost, 9–10 
national regulatory body, 431–432 

Legal Professional Privilege – see Client Legal 
Privilege 

Legal Representation – see Self-Represented Litigants 
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Legislative Powers 
universality, 653 

Letters to the Editor, 75–76, 147, 363–364 

Liability – see also Negligence 
vicarious – see Exemplary Damages 

Liens, Equitable – see Equitable Liens 

Liquidators  
litigation benefitting lawyers & funders, 446 

Litigation – see also Practice and Procedure 
adversarial system (Vic), 286–287 
case management 

costs of litigation, 157–158 
large and long civil litigation, 717 

electronic, 284 
privilege & statements of evidence, 597 
purpose of, 601–608* 
vexatious litigants – see Vexatious Litigants 

Local Government  
churches’ exemption from rating, 27 

M 

Magistrates  
appeal courts and, 652–653 

Malaysia 
penalties, 649–651, 787–788 
right of prisoner to require that sentence be carried out, 

649–651 

Media  
history, 7 
secrecy of journalists’ sources, 359 
sentencing issues, 283 

Mediation  
enforceability of agreements to mediate, 299–304* 

Hooper Bailie decision, 299 
misunderstanding of, 300 
questions unanswered by, 300–304 

Mental Health 
probate and lunatics, 610–612 

Military Coups d’État 
Fiji – see Fiji 

Military Law  
Australian Military Court, 804 

Mines and Mining  
copper and gold, 725 

Mortgages  
adverse possession and mortgagors (UK), 222 
all moneys clauses, 11–14 
fraud 

forgery by mortgagor’s son, 81 
indefeasibility 

mortgagee’s diminishing expectations, 658–659 
British Columbia, 658 
economic implications, 659 
New South Wales, 658 
New Zealand, 659 

mortgagee’s duties 
on sale, 579–581 

penalties & relief against forfeiture, 83–84 
sales by mortgagee 

breach of duty, 148–149 
market value, 148–149 
purchaser’s caveatable interest, 149 
second, unregistered mortgagee, 149–150 

Motor Vehicles – see Vehicles and Traffic 

N 

Names 
changing, reasons for, 576–577 

Natural Justice – see Procedural Fairness 

Negligence  
contributory – see Contributory Negligence 
duty of care 

careless processing by public authorities, 380 
standard of care, 599–600 

evidence & inference, 86 
public law, 331–345* 

control mechanisms, 331–333 
control, 332–333 
statutory intention, 333 

Gibbs CJ in Sutherland Shire Council v Heyman, 
340–344 

misfeasance and non-feasance (omissions and 
positive acts), 336–337 

public authorities, 337–340 
East Suffolk Rivers Catchment Board v Kent, 338–

340 
Pyrenees Shire Council v Day, 334–336 

no general duty to prevent harm, 335–336 
solicitors – see Solicitors 
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New South Wales  
Bar Council 

elections, 7, 20 
history, 7 

Judicial Commission 
annual reports, 71 

Senior Counsel appointed, 20–21, 722 
Sydney University – see University of Sydney 

Non-Profit Organisations 
governance (book review), 347 

Nuisance – see Private Nuisance 

O 

Oaths – see Affidavits 

Obituaries  
Bilbie, George Scott, 10 
Connolly, Peter (Justice), 779–780 
Costigan, Frank, QC, 348–349 
Mortimer, John (Sir), 272–273 
Nagle, John Flood (Justice), 778–779 
Phillips, John Harber (Chief Justice), 778 
Rose, Dennis John, AM, QC, 63–64 
Rumpole, Horace, 144–146 

Option to Renew Lease  
meaning, 14–15 

P 

Parliament – see Legislative Powers 

Partnership  
dissolution 

opportunity arising after, 28 
history of legal firms, 7 

Penalties  
collection of fines, 435 
relief against forfeiture, 83–84 

Personal Injury  
stored sperm, 596 

Personal Property  
security (Canada) 

statutory licences, 660–663 

Personalia/People in the Law – see also Counsel; Legal 
Practitioners; Obituaries 

Bell, Virginia (Justice), 71 
Bergin, P A (Justice), 292–293 
Bilbie, George Scott, 10 
Chaney, John (Justice), 371–372 
Clark, Andrew Inglis, 199–207* 
Davies, Jennifer (Justice), 371 
Forster, Robert (Justice), 520 
Kirby, Michael (Justice), 71, 224–227, 486–491 
Macfarlan, Robert (Justice), 20–21 
Merralls, James, AM QC, 431 
O’Connor, Robert K, 22 
O’Farrell, Michael, SC, 293 
Porter, David (Justice), 21 
Schmidt, Monika (Justice), 722 
Spigelman, James (Chief Justice), 128–131 
Torrens, Robert (Sir), 79–80 
Ward, Julie (Justice), 227 
Young, Peter Wolstenholme (Justice), 369–370 

Pleadings  
referring to documents 

right to particulars of denial, 231–232 

Police  
driving on duty in manner dangerous to public, 298 
reasonable suspicion of being a terrorist, 595 

Policy  
statutory interpretation and, 805 

Pornography  
admissibility of expert evidence, 156 

Poverty 
freedom from (book review), 269–271 

Practice and Procedure – see also Litigation; Service of 
Process; Subpoenas and Notices to Produce 

Bar table, 788–789 
case management 

costs of litigation, 157–158 
timely & just payment, 715 

class actions – see Class Actions 
court rules 

harmonisation, 359–361 
settlement –see Settlement of Proceedings 
time limits for counsel, 509–510 
videolinks, 73 

Precedents  
book review, 775–776 
intermediate appellate courts, 285–286 
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Prison – see Imprisonment 

Private International Law – see Conflict of Laws 

Private Nuisance  
noise and injunctions, 598–599 

Privilege Against Self-Incrimination  
access to computer, 656 

Probate  
lunatics and, 610–612 

Procedural Fairness  
adjudication process, 665–666 

Procedure – see Practice and Procedure 

Professional Disciplinary Proceedings 
criminal allegations (NZ), 233–234 

Property – see also Personal Property; Real Property 
history of Australian law (book review), 128 
promissory estoppel 

equitable set-off, 723–724 

Proprietary Estoppel – see Estoppel 

Punitive Damages – see Damages 

Purchaser – see Vendor and Purchaser 

Purchaser’s Lien – see Equitable Liens 

Q 

Quasi-Trusts – see Trusts and Trustees 

Queensland  
civil & administrative tribunal, 575 
decentralisation, 75 

Quizzes – see Trivia 

R 

Rape – see Sexual Assault 

Real Property – see also Easements; Mortgages; 
Torrens System; Vendor and Purchaser 

adverse possession 
confirmation of title (UK), 439 
mortgagors and (UK), 222 

unencumbered fee simple, 15–16 

Reasons for Judgment  
fact finding and, 260–262 

Redemption 
clogs on equity 

share trading, 273–241* 
bailment of fungibles, 238–239 

Religion  
burial of heretics, 521–522 
churches’ exemption from rating, 27 
clergy discipline 

sexual misconduct short of adultery, 381–382 
freedom of religion 

Australian Constitution, 812–814 

Rent – see Landlord and Tenant; Leases 

Representative Proceedings – see Class Actions 

Rescission  
conveyancing of leasehold 

landlord’s consent not obtained, 445 

Restitution  
Anglo-Australian split, 726–727 

Restraint of Trade  
covenant not to be employed, carry on or be financially 

or otherwise engaged in competitive business, 
297–298 

S 

Securities – see Shares 

Sedition  
history of the crime, 449–485* 

Australia, 478 
Canadian Law Reform Commission, 477 
case for abolition, 473–477 
English law (1792–1799: reign of George III), 449–

453 
treason, 449–450 

English law (1800–1820: reign of George III), 453–
455 

English law (1820–1848), 455–458 
seditious conspiracy, 459–463 

English law (1848), 463–466 
Treason Felony Act 1848, 466–467 

English law (1868–1901), 470–471 
Stephen’s formulation (1877), 467–470 

English law (1901–1991), 471–473 
English law: Human Rights Act 1998, 479 
English law: list of offences (1605–1991), 480–485 
Ireland Law Reform Commission, 478 
New Zealand Law Commission, 477 
United States, 478 
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Self-Incrimination – see Privilege Against Self-
Incrimination 

Self-Represented Litigants  
increase in, 139 
judicial role, 9 

Senior Counsel  
appointment 

NSW, 20–21, 722 
Tasmania, 293 

Seniors – see Elder Law 

Sentencing – see also Imprisonment 
juvenile offenders, 509 
Malaysia, 649–651, 787–788 
media reporting, 283, 508 
religious groups and, 787–788 
right of prisoner to require that sentence be carried out 

(Malaysia), 649–651 
videolinks, 73 

Service of Process  
Facebook, 72–73 

Settlement of Proceedings 
plaintiff dying before order made, 598 

Sexual Assault  
consent, 85 
setting aside verdict of acquittal (UK), 444–445 

Sexual Misconduct 
clergy discipline, 381–382 

Sexual Offences 
voyeurism 

men’s breasts, 442–443 

Shareholders  
class actions – see Class Actions 
convening and cancelling corporate meetings, 664–

665 
power to postpone, 726 

ratification of directors’ breaches, 525–547* 
alternative system, 535–541 

general law development, 536–538 
statutory law development, 538–541 

dominant system of liability relief & role for 
shareholder approval, 532–535 

relief from liability left to court, 533 
shareholder approval as evidence, 533–535 
shareholder approval in other contexts, 535 

Shareholders – continued 
ratification of directors’ breaches – continued 

limitations of doctrine, 528–532 
breaches of statutory duties, 529 
disclosure, 530 
“promise not to sue”, 528–529 
prospective ratification, 531–532 
substantial, confusing exceptions at general law, 

529–530 
unclear procedure, 532 

mechanisms, 525–528 
affirmation & acquiescence, 526 
agency laws, 527 
indemnity provisions, 528 
prevention of minority action, 526–527 
prospective vs subsequent ratification, 527–528 

merits, 541–546 
meritorious use for doctrine, 545–546 
power to corporation, 541–542 
preference for court-based forgiveness, 545 
shareholders acting for corporation, 542–545 

reform, 546–547 

Shares  
fraud 

liability (US), 591–594 
registers 

cost of supplying copy, 444 
trading 

clogs on equity of redemption, 237–241* 
bailment of fungibles, 238–239 

Singapore  
strata titles 

protecting minority interests in collective sales, 288–291 
Slavery  

international law, 516–519 
Niger decision, 517–518 
prohibition, 516–517 

Small Business 
Commissioner’s Office (Vic), 362 

Solicitors – see also Legal Practitioners 
negligence 

limits of liability, 801 

Specific Performance – see Contract 

Statutory Interpretation 
government policy and interests and, 805 
human rights and (book review), 346–347 
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Strata Titles  
building managers, misconduct by, 154 
easements of necessity, 724–725 
protecting minority interests in collective sales 

(Singapore), 288–291 

Subpoenas and Notices to Produce 
legal professional privilege, 81–82 

Succession – see also Family Provision; Probate; Wills 
distribution to spouses and children on intestacy (NSW), 

435 
legal history, 609–620* 

primogeniture, 616–617 
uniform laws, 728–751* 

administration of estates, 748–749 
model legislation, 748 

family provision, 738–740 
eligibility, 738–739 
model legislation, 738 
property, 739–740 

intestacy, 741–747 
bona vacantia, 746 
comment on provisions, 747–748 
forfeiture/disclaimer, 746 
hotchpot, 746 
indigenous estates, 747 
model legislation, 741 
other relatives, 745–746 
per capita/per stirpes, 744–745 
posthumous children, 744 
spouse’s share, 741–744 
survivorship, 744 
whole blood/half blood, 744 

wills, 729–738 
anti-lapse rule, 731–732 
capacity lacking, 732–737 
delegation of will-making power, 732 
dispensing powers, 730–731 
model legislation, 729–730 
rectification, 737–738 
unincorporated associations, 732 

Superannuation  
trustees’ exercise of discretionary powers, 159–180* 

basis for review of decisions, 161–164 
contractual relations between members & trustees, 

173–174 
employment context of occupational superannuation, 

167–172 
importance of occupational superannuation, 174 
Karger v Paul tests, 166 

Superannuation – continued 
trustees’ exercise of discretionary powers – continued 

members providing consideration, 172–173 
natural justice & review of discretions, 174–175 
remedy if court intervenes for invalid exercise, 175-177 
statutory review of decisions, 177–180 
test to apply to decisions, 164–166 
types of discretionary decisions, 160–161 

Supreme Court (WA)  
annual review, 140–141 

T 

Taxation 
foreign sovereigns’ investments, 752–764* 

application of principles to tax laws, 757–761 
foreign state immunity in Australia, 755–757 
sovereign immunity under international law, 752–755 
State taxation, 761 

Technology and Law  
discovery & litigation, 284 

Terrorism 
legislative response, 651–652 
reasonable suspicion, 595 

Testator’s Family Maintenance – see Family Provision 

Torrens System  
easements – see Easements 
indefeasibility of title 

overriding statutes, 655–657 
unnecessary amendment (NSW), 656 
failure of legislation to entrench (NSW), 655–656 
overreach (NSW), 657 
policy development (NSW), 657 

joint tenancy 
severance, 27, 221 

possessory title and, 221–222 
Torrens’s later life & death, 79–80 

Tort 
duty of stock exchange (NZ), 233 
harassment, 723 

Trade Marks – see also Intellectual Property 
good faith and, 665 
revocation and infringement, 384–385 
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Trade Practices – see also Restraint of Trade 
accessorial liability, 407–422* 

actual or constructive knowledge, 411–415 
something short of actual knowledge, 413–414 
wilful blindness, 415 

interaction between ss 51A and 75B, 420–422 
knowledge of falsity, 408–411 

alternative approach, 410–411 
application of Yorke v Lucas, 409 
potentially conflicting authorities, 409–410 
Yorke v Lucas, 408–409 

silence or inaction and s 75B, 415–419 
aiding, abetting, counselling or procuring 

contravention, 416 
conspiring with others to effect contravention, 417 
inducing contravention, 416–417 
knowingly concerned in or party to contravention, 417 
silence or inaction, 417–419 

false or misleading advertising of price, 689–693* 

Trade Secrets – see Confidential Information 

Traffic Law – see Vehicles and Traffic 

Treason  
history of the crime, 449–450 

Tribunals  
Queensland, 575 

Trivia  
questions and answers, 791, 852 

Trusts and Trustees – see also Joint Ventures 
bankruptcy – see Bankruptcy 
constructive 

proprietary estoppel and, 596–597 
quasi-trusts, 181–192* 

incidental benefits, 87–88 
life estates 

management of trust property, 232–233 
no challenge clauses, 27–28 
purchase of trust property by trustee, 832 
quasi-trusts, 181–192* 
right of indemnity, 86, 231 
superannuation– see Superannuation 
voluntary transfer set aside for mistake of fact, 295 

U 

UNCITRAL Model Law – see Cross-Border Insolvency 
Undue Influence  

elder law, 140 

United Kingdom – see also House of Lords 
Supreme Court established (2009), 647–649 

United States  
immigration procedures, 143 
insolvency law 

recognition of Australian liquidation, 217–219 
securities fraud 

liability, 591–594 

University Law Reviews – see Law Journals/Reviews 

University of Sydney 
opening of new law school, 361 

official address, 447–448 
Unrepresented Claimants – see Self-Represented 

Litigants 

V 
Valuers 

liability in contract (UK), 443–444 
Vehicles and Traffic  

police driving on duty in manner dangerous to public, 
298 

speeding fines, 578 

Vendor and Purchaser – see also Contract for Sale of 
Land; Conveyancing 

notices to complete 
forfeiture of deposit (UK), 664 

purchaser’s lien – see Equitable Liens 
vendor’s lien – see Equitable Liens 

Vexatious Litigants 
Victoria, 285 

Vicarious Liability – see Exemplary Damages 

Victoria  
Bar Council 

appointments, 21 
County Court 

criminal cases listing priorities, 216–217 
Law Institute 

centenary (1959), 7 
Small Business Commissioner’s Office, 362 

Violence  
against women 

national report on, 716 
breach of the peace and, 802 
settler–indigenous – see Aboriginals 
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W 

Waiver – see Contract 

Warfare 
Geneva Conventions on protection of victims 

60th anniversary of adoption, 798–800 
Convention on Cluster Munitions, 583–587 

context, 583–584 
dangers, 584–585 
definition of cluster munitions, 583 
entry into force, 587 
measures to be taken, 586–587 
objectives, 585 
relations with non-parties, 587 
scope, 585–586 

Warranties  
review of Commonwealth statutory provisions, 362 

Western Australia  
Australian Law Journal correspondent, 22 
Supreme Court – see Supreme Court (WA) 

Wills – see also Executors and Administrators; 
Probate; Succession 

case management 
costs of litigation, 157–158 

Wills – continued 
construction 

apportionment of property split between spouse and 
four cousins, 380 

“cut off with a shilling”, 617–618 
incapable persons 

scope of court’s power, 522–523 
limitations 

rule in Shelley’s Case, 618–620 
mutual 

binding contract, 157 
caveatable interests of beneficiaries, 725 

uniform succession laws, 729–738* 
anti-lapse rule, 731–732 
capacity lacking, 732–737 
delegation of will-making power, 732 
dispensing powers, 730–731 
model legislation, 729–730 
rectification, 737–738 
unincorporated associations, 732 

Women  
violence against 

national report on, 716 

Words and Phrases  
“best endeavours”, 156–157 
“exception”, 150–151 
“reservation”, 150–151 
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CORRIGENDA 
Vol 83 — 

 Page 54 [57], line 17: 
For “crowding” read “clouding”. 

 Page 143 [186], line 10: 
For “His Honour said” read “His Lordship said”. 

 Page 243, hearing date: 
For “7 August” read “1 October 2008”. 

 Page 259 [76], line 5: 
For “Lord Macauley” read “Lord Macaulay”. 

 Page 259 [77], line 1: 
For “Lord Macauley” read “Lord Macaulay”. 

 Page 444, fn 312, line 3: 
Delete “Sir Isaac Isaacs – A Sequicentenary Reflection” (2005) 29 Melbourne University Law Review 
880 at 893-894, 902 (repeated text). 

 Page 687 [31], line 1: 
For “s 27(1)” read “s 127(1)”. 

 Page 810 [213], line 3: 
For “Parliament” read “Constitution”. 

 Page 944 [15] (2), line 1: 
For “(2) the notice” read “(2) The notice”. 

 Page 1072 [16], line 4: 
For “positions to the filled” read “positions to be filled”. 

____________________ 
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*  This Index is to cases reported in ALJR only.  There is a separate Index to ALJ. 

INDEX* 

A 

 
APPEAL AND NEW TRIAL — see also CRIMINAL LAW 
 appeal — general principles 
  points and objections not taken below — when allowed to be raised on appeal— legal ground appearing on 

evidence — family law proceedings — property settlements — trust property — whether subject 
of antenuptial settlement — recourse to trust property — Family Law Act 1975 (Cth), s 85A — 
Kennon v Spry; Spry v Kennon, 145 

  right of appeal — when appeal lies 
   error of law — denial of natural justice — long standing judgment of inferior court — disapproval or 

overruling — failure to give notice to parties — whether appellant denied procedural fairness — 
effect on outcome of intermediate appeal — Parker v Comptroller-General of Customs, 494 

   New South Wales — appeal from District Court — defamation proceedings before judge and jury — finding 
that imputations not conveyed — where fatal to plaintiff’s case — “verdict” for defendant — 
whether “judgment or order of court” — District Court Act 1973 (NSW), ss 126, 127(1) — 
Supreme Court Act 1970 (NSW), s 75A —Keramianakis v Regional Publishers Pty Ltd, 680 

 appeal by way of rehearing — conduct of appeal — failure to conduct proper rehearing — reliance on copies of 
photographs — overlooking of evidence — misconstruction of evidence — failure to deal with 
evidence — Supreme Court Act 1970 (NSW), s 75A(5) — Lujans v Yarrabee Coal Co Pty Ltd, 34 

AVIATION — 
 damage by aircraft — extension of liability to indirectly caused harm — statutory cause of action — importation of 

common law test —Damage by Aircraft Act 1999 (Cth), ss 10(1), 10(1)(d) — ACQ Pty Ltd v 
Cook; Aircair Moree Pty Ltd v Cook, 986 

 offences in relation to aviation — Commonwealth offences — prosecution of offences — reckless operation of 
aircraft — stay of proceedings — delay — loss of in-flight data — where stay set aside — 
misapplication of relevant test — Civil Aviation Act 198 (Cth), ss 20A(1), 29 — R v 
Edwards, 717 

 
B 

 
BANKRUPTCY — 
 administration of property — contribution of bankrupt and recovery of property — collection of money or property 

from party to transaction where void against trustee — notice — “alleged facts and circumstances 
set out in the notice” — extent — amount claimed for payment — proper date of valuation of 
property — date of notice — Bankruptcy Act 1966 (Cth), Pt VI, Divs 3, 4B Subdiv J, ss 120, 
139K, 139ZQ, 139ZQ(1), 139ZQ(2), 239ZS, 139ZS(1) — Vale v Sutherland, 940 

 
C 

 
CITIZENSHIP, IMMIGRATION AND EMIGRATION — see MIGRATION 
CONSTITUTIONAL LAW (CTH) — 
 judicial power of the Commonwealth — military courts — Australian Military Court — constitutional validity — 

Constitution, Ch III — Defence Force Discipline Act 1982 (Cth), Pt VII, Div 3 — Lane v 
Morrison, 993 
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Constitutional Law (Cth) — continued 
 non-judicial organs of government — Crown — administrative machinery of government 
  collection, appropriation and expenditure of public money — appropriation and expenditure — appropriation — 

validity — sources of power to spend — scope of power — Constitution, ss 51(xxxix), 61, 81, 83 
— Taxation Administration Act 1953 (Cth), s 16 — Tax Bonus for Working Australians Act 
(No 2) 2009 (Cth), s 3 — Pape v Federal Commissioner of Taxation, 765 

  law officers — right to intervene — how exercisable — when asserting argument opposed by immediate parties — High 
Court Rules 2004 (Cth), r 42.08.5 — K-Generation Pty Ltd v Liquor Licensing Court, 327 

 operation and effect of Commonwealth Constitution 
  construction of the Constitution — amendment of the Constitution — grant of legislative power to Parliament — 

matters of history and usage — relevance of — Constitution, s 51(xxiiiA) — Wong v 
Commonwealth; Selim v Lele, 271 

  executive government — generally — executive power of Commonwealth — parameters — sources of power — 
statute law — other sources beyond express grants of legislative power — character of national 
government — payments to taxpayers — response to national crisis — validity of exercise — 
Constitution, s 61 — Tax Bonus for Working Australians Act (No 2) 2009 (Cth) — Pape v 
Federal Commissioner of Taxation, 765 

  external affairs — power in absence of treaty or convention — matters related to global economy — national 
economic stimulus — tax bonus — validity of legislation — whether law “with respect to” 
external affairs — Constitution, s 51(xxix) — Pape v Federal Commissioner of Taxation, 765 

  general matters — construction of the Constitution — generally — Pape v Federal Commissioner of 
Taxation, 765 

  inconsistency of laws (Constitution, s 109) — particular cases — other matters — occupational health and safety 
legislation — prosecution under State law — not invalidated by Commonwealth legislation 

   Constitution, s 109 — Occupational Health and Safety Act 1991 (Cth), s 4 — Occupational Health and 
Safety Act 2000 (NSW), s 8(1), (2) — John Holland Pty Ltd v Inspector Nathan Hamilton, 1236 

   not intended to cover field — Constitution, s 109 — Occupational Health and Safety Act 1991 (Cth), ss 4, 5 
— Occupational Health and Safety and Safety, Rehabilitation and Compensation Legislation 
Amendment Act 2006 (Cth) — Occupational Health and Safety Act 2004 (Vic), ss 21, 23 — John 
Holland Pty Ltd v Victorian Workcover Authority, 1230 

  matters incidental to execution of powers — generally — legislative or executive powers — “nationhood power” 
— scope — matters of national importance — exclusive capacity of Commonwealth to address 
— stimulation of national economy — tax bonuses — validity of legislation — Constitution, 
s 51(xxxix) — Pape v Federal Commissioner of Taxation, 765 

  powers with respect to property — power to acquire property on just terms 
   acquisition of property — what constitutes “property” — statutory rights — traditional indigenous land use 

rights confirmed by statute — suspension or diminution — Constitution, s 51(xxxi) — Northern 
Territory National Emergency Response Act 2007 (Cth), ss 34(1), 60(3) — Families, Community 
Services and Indigenous Affairs and Other Legislation Amendment (Northern Territory National 
Emergency Response and Other Measures) Act 2007 (Cth), Sch 4 — Aboriginal Land Rights 
(Northern Territory) Act 1976 (Cth), s 71 — Wurridjal v Commonwealth, 399 

   just terms — Aboriginal land rights — emergency intervention — lease of township lands to Commonwealth 
— suspension of statutory land rights restricting entry by non-Aboriginals — provisions for 
reasonable compensation and “reasonable amount of rent” — whether equivalent to just terms — 
Constitution, s 51(xxxi) — Wurridjal v Commonwealth, 399 

  relationship between Commonwealth and States generally — effect of Commonwealth law on States — particular 
cases — South Australia — significant curtailment, interference, disability or burden — taxation 
— superannuation contribution surcharge — constitutionally protected funds — State 
parliamentarians’ pensions — Superannuation Contributions Tax (Members of Constitutionally 
Protected Superannuation Funds) Imposition Act 1997 (Cth) — Superannuation Contributions 
Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection 
Act 1997 (Cth) — Clarke v Federal Commissioner of Taxation, 1044 
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Constitutional Law (Cth) — continued 
 operation and effect of Commonwealth Constitution — continued 
  taxation — power with respect to taxation — scope of power —particular cases — refund or return of taxation — 

economic stimulus — tax bonus — whether law “with respect to” taxation — Constitution, 
s 51(ii) — Pape v Federal Commissioner of Taxation, 765 

  trade and commerce — generally — extent of power — particular cases — actions by government — economic stimulus 
— bonus returned to taxpayers — legislative powers underpinning — whether law “with respect to” trade 
and commerce — Constitution, s 51(i) — Pape v Federal Commissioner of Taxation, 765 

 social services (Constitution, s 51(xxiiiA) — prohibition on authorising civil conscription — practical compulsion — 
whether analogous to military conscription — scheme for payment of Medicare benefits — 
practical need for medical practitioners to participate in scheme — examination of practitioner’s 
conduct to determine “inappropriate practice” — Constitution, s 51(xxiiiA) — Health Insurance 
Act 1973 (Cth), ss 10, 20, 20A, 82, Pt VAA — Wong v Commonwealth; Selim v Lele, 271 

 Territories — Commonwealth’s legislative power over Territories — relationship to other parts of the Constitution — 
acquisition of property on just terms — Northern Territory — traditional indigenous land use 
rights confirmed by statute — national emergency response — lease of Aboriginal township lands 
to Commonwealth — Constitution, s 122 — Wurridjal v Commonwealth, 399 

CONTRACTS — 
 discharge, breach and defences to actions for breach — conditions — variation and waiver — loan agreements — 

requirement of punctual payment — forbearance or indulgence by lender — position of 
indemnifier — where excused from indemnity by borrower’s breach — Agricultural and Rural 
Finance Pty Ltd v Gardiner, 196 

 general contractual principles — construction and interpretation of contracts — implied terms — terms essential to 
enable performance — commercial agreements — duty to co-operate — when to be implied — 
effect of other terms taken as whole — where commercial necessity not established — Campbell 
v Backoffice Investments Pty Ltd, 903 

COPYRIGHT — 
 infringement — particular cases — compilations — television guides — originality of material reproduced — 

relevance to infringement claim — details of programme title and broadcast time — whether 
“substantial part” of compiled schedule — degree of skill and labour appropriated — compilation 
created as by-product of other skilled effort — relevance of “skill and labour” to notion of 
substantiality — IceTV Pty Ltd v Nine Network Australia Pty Ltd, 585 

 interpretation — substantial part of work or other subject matter — Copyright Act 1968 (Cth), s 14(1)(a) — IceTV 
Pty Ltd v Nine Network Australia Pty Ltd, 585 

 original works in which copyright subsists — particular cases — compilations — facts contained in compilations — 
degree of originality required to ground infringement — level of skill and labour involved in 
creating copied material — where by-product of other skilled process — IceTV Pty Ltd v Nine 
Network Australia Pty Ltd, 585 

CORPORATIONS — 
 management and administration — duties and liabilities of offices of corporation — fiduciary and related statutory 

duties — generally —fiduciary duty — to meet equal share of capital contributions — where 
directors allegedly involved in joint venture or partnership — Friend v Brooker , 724 

 membership, rights and remedies — members’ remedies and internal disputes — oppressive or unfair conduct — 
what constitutes — conduct of or relating to directors — oppression of fellow directors — 
exclusion from participation in management — corporation subsequently placed in liquidation — 
cessation of oppressive conduct — order for compulsory purchase of share — discretion to make 
— where corporation left without assets or business — Corporations Act 2001 (Cth), s 232 — 
Campbell v Backoffice Investments Pty Ltd, 903 

 winding-up — winding up voluntarily — effect of voluntary winding up — other cases —recovery of income tax — scope of 
Commissioner’s powers — collection from person owing money to taxpayer — whether amounting to 
attachment — Corporations Act 2001 (Cth), s 500(1) — Taxation Administration Act 1953 (Cth), 
ss 260-5, 260-45 — Bruton Holdings Pty Ltd (In liq) v Federal Commissioner of Taxation, 1034 
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CRIMINAL LAW — see also SENTENCE 
 adjournment, stay of proceedings or order restraining proceedings — stay of proceedings — delay — delay and loss 

of evidence — test to be applied — unacceptable injustice or unfairness — misapplication — stay 
set aside — R v Edwards, 717 

 appeal and new trial 
  appeal against sentence — appeals by Crown — principles applied by appellate court to Crown appeals — 

offender’s state of mind — extent to which death foreseeable — erroneous steps in appellate 
reasoning — sentence proceedings therefrom — Carroll v The Queen, 579 

  miscarriage of justice — particular circumstances not amounting to miscarriage — misdirection or non-direction 
— R v Keenan, 243 

 appeal and new trial and inquiry after conviction — appeal and new trial  
  miscarriage of justice — particular circumstances involving miscarriage — other irregularities — judge asleep 

during significant portions of trial — failure to exercise duty to supervise and control proceedings 
— resulting distraction of jurors — doubt as to propriety of conviction — substantial miscarriage 
— proviso not engaged — Criminal Appeal Act 1912 (NSW), s 6(1) — Cesan v The Queen; Mas 
Rivadavia v The Queen, 43 

  particular grounds — conduct of trial judge — sleeping during trial — failure to exercise proper supervision and 
control over proceedings — distraction of jury — systemic failure of judicial process — Cesan v 
The Queen; Mas Rivadavia v The Queen, 43 

  practice after criminal appeal legislation — power to order new trial or quash conviction — particular cases — 
new trial granted — Cesan v The Queen; Mas Rivadavia v The Queen, 43 

 criminal liability and capacity — double jeopardy — generally — wounding with intent to cause grievous bodily 
harm — sentence taking effect from entry into custody — subsequent murder charge arising from 
same acts — whether murder sentence able to be backdated — free choice in relation to plea — 
whether murder trial abuse of process — Criminal Law (Sentencing) Act 1988 (SA), ss 30(1), 
30(2)(b) — PNJ v The Queen, 384 

 evidence — hearsay — propensity of co-accused — co-accused on bail for similar prior offence — fact of charge 
admissible — details of police brief inadmissible hearsay — Jones v The Queen, 671 

 general matters — ancillary liability — complicity — common purpose — directions to jury — probable 
consequence — nature of offence — shooting by primary offender — Criminal Code 1899 (Qld), 
s 8 — R v Keenan, 243 

 miscarriage of justice — dismissal of appeal where no substantial miscarriage of justice — application of proviso to 
particular cases — evidence of bad character and prior convictions — measured against similar 
evidence admitted by co-accused — Criminal Code (Qld), s 668E(1A) — Jones v The Queen, 671 

 particular offences — offences against the person 
  acts intended to cause or causing danger to life or bodily harm or serious injury — wounding or shooting offences 

— shooting — doing grievous bodily harm with intent — R v Keenan, 243 
  homicide — manslaughter — sentence — particular cases — Carroll v The Queen, 579 
CUSTOMS AND EXCISE — 
 officers exercising powers under Customs Act — powers of officers — search and seizure — extent of power — 

notices to produce and customs warrants — admissibility of evidence obtained in excess of power 
— Customs Act 1901 (Cth), s 214 — Evidence Act 1995 (NSW), s 138 — Parker v Comptroller-
General of Customs, 494 

 penal provisions — offences — evasion of duty and falsification of entries and documents — evading payment of 
duty — prosecution — procedure — evidence — averments — extent to which relied on — 
Customs Act 1901 (Cth), s 255 — Parker v Comptroller-General of Customs, 494 

 
D 

DAMAGES — 
 breach of contract — measure of damages — commercial lease — tenant’s covenant — not to undertake substantial 

alteration of property without consent — diminution of value of reversion — reinstatement 
damages — Tabcorp Holdings Ltd v Bowen Investments Pty Ltd, 390 
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DEFAMATION — 
 statements amounting to defamation 
  injury to person’s business or professional reputation — “hypothetical referees” — “right-thinking” persons — 

class of persons from which drawn — person sharing standards of general community — whether 
necessary to have knowledge associated with business of profession — innuendo —words not 
defamatory per se — whether plea of true innuendo appropriate — Radio 2UE Sydney Pty Ltd v 
Chesterton, 654 

  injury to reputation in business, profession, trade or calling — imputations concerning business or professional 
reputation — application of general test for defamation — requirement for disparagement of 
reputation — distinction between defamation and injurious falsehood — Defamation Act 1974 
(NSW) — Radio 2UE Sydney Pty Ltd v Chesterton, 654 

DEFENCE AND WAR — 
 defence forces — courts-martial and other service tribunals 
  Australian Military Court — criminal jurisdiction — validity of conferral — constitutional issues — Constitution, 

Ch III — Defence Force Discipline Act 1982 (Cth), ss 25, 61(2), 61(3) —Lane v Morrison, 377 
  generally — Australian Military Court — constitutional validity — Constitution, Ch III — Defence Force 

Discipline Act 1982 (Cth), Pt VII, Div 3 — Lane v Morrison, 993 
 

E 

 
EMPLOYMENT LAW — 
 effect of industrial awards, agreements or legislation on employment contract — certified agreement — termination 

and breach of contract — effect of breach — repudiatory demotion by employer —employee 
election to affirm or terminate — Constitution, s 75(v) — Workplace Relations Act 1996 (Cth), 
Pts VIA, VIB; Pt VIB Div 2; ss 170CD(1B), 170CE(1)(a), 170CH(3), 170LZ(1) — Visscher v 
Giudice, 1068 

EQUITY — see also TRUSTS AND TRUSTEES 
 contribution — partners or joint venturers — benefit accruing to all — arising from payment by one — whether basis 

for contribution —whether principle of “common design” can ground contribution — Friend v 
Brooker , 724 

 fiduciary obligations — confidential information — breach of confidence — disclosure — confidences relating to 
crimes and frauds — translation to public law regimes — statutory regimes — relevant issues — 
Minister for Immigration and Citizenship v Kumar, 539 

 general principles 
  equitable doctrines and presumptions — subrogation — of guarantors — realisation of security by first 

mortgagee — surplus funds paid to puisne mortgagee — where guarantors made voluntary 
payments in reduction of indebtedness — subrogation to security and debtor’s entitlement to 
account — priority over puisne mortgagee — Bofinger v Kingsway Group Ltd, 1210 

  unjust enrichment — Bofinger v Kingsway Group Ltd, 1210 
 remedies and procedure — ratification, affirmation and waiver — waiver — 
  contracts — loan agreements — requirement of punctual payment — gratuitous indulgence by creditor — 

variation not acknowledged by indemnifying party — debtor in breach — effect of lender’s 
forbearance or indulgence — where indemnity conditional on absence of breach — Agricultural 
and Rural Finance Pty Ltd v Gardiner, 196 

  general principles — nature and characteristics — as aspect of contractual variation, estoppel or election — 
whether existing as discrete or unilateral principle — discussion of authorities — Agricultural 
and Rural Finance Pty Ltd v Gardiner, 196 

ESTOPPEL — 
 estoppel by convention — when not arising — Bofinger v Kingsway Group Ltd, 1210 
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F 

FAMILY LAW AND CHILD WELFARE — 
 family law — Family Law Act 1975 (Cth) and related legislation 
  children — overseas orders, child abduction and children out of jurisdiction — child abduction matters under 

international conventions 
   generally — LK v Director-General, Department of Community Services, 525 
   habitual residence — appeal — orders for return of children — retention — intention of parents — settled 

purpose or intention — LK v Director-General, Department of Community Services, 525 
  property and maintenance of parties —  
   alteration of property interests — property and financial resources of the parties — trust assets — 

discretionary trusts — 
    bare powers of appointment — rights of objects — due consideration and administration — concurrent 

fiduciary duty of trustee — whether amounting to “property” of parties to marriage — effect of 
intervening divorce — Family Law Act 1975 (Cth), ss 4(1), 4(2), 79(1) — Kennon v Spry; Spry v 
Kennon, 145 

    trust created before marriage contemplated — purported excision of husband and wife from class of 
objects — disposal of trust assets to trusts for children — dispositions set aside — Family Law 
Act 1975 (Cth), ss 79(1), 106B — Kennon v Spry; Spry v Kennon, 145 

   ante and post nuptial settlements and agreements — settlements on trust — when made — whether made in 
contemplation of specific marriage — Family Law Act 1975 (Cth), s 85A — Kennon v Spry; Spry 
v Kennon, 145 

G 

GUARANTEE AND INDEMNITY — 
 rights of surety 
  against creditor — accounting for surplus after realisation of security — subrogation to remaining security — 

effect on statutory priority — Real Property Act 1900 (NSW), ss 58, 58(3) — Bofinger v 
Kingsway Group Ltd, 1210 

  against principal debtor — indemnity — subrogation to securities — when arising — Bofinger v Kingsway Group 
Ltd, 1210 

 

H 

HIGH COURT AND FEDERAL COURT — 
 Federal Court of Australia — original jurisdiction — procedure and evidence — summary disposal and stay of 

proceedings — generally — Rules of Court — validity — Federal Court Act 1976 (Cth), s 31A 
— Federal Court Rules 1979 (Cth), O 20 r 5 — Priestley v Godwin, 237 

 federal judicature 
  exclusive and invested jurisdiction — federal jurisdiction of State courts — power to invest State courts with 

federal jurisdiction — minimum characteristics of independent and impartial State court — 
Licensing Court of South Australia — nature of court as constituted — consequence of State 
enactment causing State court to fail to meet minimal standards of independence and impartiality 
for repository of federal jurisdiction — Judiciary Act 1903 (Cth), s 39(2) — Constitution, Ch III, 
ss 75, 76, 77(iii) — K-Generation Pty Ltd v Liquor Licensing Court, 327 

  nature and extent of judicial power — courts-martial and other service tribunals — Australian Military Court — 
constitutional validity — Constitution, Ch III — Defence Force Discipline Act 1982 (Cth), Pt VII, 
Div 3 — Lane v Morrison, 993 

 Federal Magistrates Court — procedure — pleadings — defences — putting plaintiff to proof — where no specific 
denial — where trial conducted on basis pleaded fact in issue — Vale v Sutherland, 940 
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High Court and Federal Court — continued 
 High Court of Australia 
  appellate jurisdiction 
   appeal from verdict of jury — whether “verdict” properly so-called —defamation proceedings before judge 

and jury — jurisdiction of intermediate appellate court — New South Wales — District Court Act 
1973 (NSW), s 127(1) — Constitution, s 73 — Keramianakis v Regional Publishers Pty Ltd, 680 

   procedure 
    costs 
     particular cases — costs of trial and intermediate appeal — where issues remitted to court below for 

further hearing and determination — ultimate outcome of proceedings yet to be determined — 
Campbell v Backoffice Investments Pty Ltd (No 2), 1101 

     suitor’s fund — when not appropriate to grant certificate — Federal Proceedings (Costs) Act 1981 
(Cth), s 6(2) — Campbell v Backoffice Investments Pty Ltd (No 2), 1101 

    other matters — notices of contention — amendment — matters capable of being raised — High Court 
Rules 2004 (Cth), r 42.08.5 — Campbell v Backoffice Investments Pty Ltd, 903 

   special leave to appeal 
    bail — conspiracy to import narcotics — significant delays in proceedings below — hardship — whether 

amounting to “ special circumstances” — Tilley v The Queen, 233 
    question not likely to arise again — legislation amended — unresolved jurisdictional error — appellant 

denied redress — consequent miscarriage of justice — special leave not revoked — appeal 
allowed — Keramianakis v Regional Publishers Pty Ltd, 680 

  by which decisions bound or influenced — prior decisions of the High Court 
   power to overrule — constitutional cases — Wurridjal v Commonwealth, 399 
   whether appropriate to overrule — private international law — choice of appropriate forum — relevant issues 

not decided in courts below —insufficient grounds in submissions before court — Puttick v 
Tenon Ltd, 93 

  original jurisdiction 
   matters in which High Court has original jurisdiction 
    constitutional writs —prohibition — application to show cause 
     other relief including certiorari — where refused — Priestley v Godwin, 237 
     untenable grounds — Lane v Morrison, 377 
    matters arising under the Constitution — legislative and executive powers of Commonwealth —validity 

of statutes — Tax Bonus for Working Australians Act (No 2) 2009 (Cth) — Pape v Federal 
Commissioner of Taxation, 765 

   procedure 
    parties 
     interveners and amicus curiae — amici curiae — constitutional cases — indigenous peoples — 

submissions on foreign and international law — Wurridjal v Commonwealth, 399 
     standing — particular persons — taxpayers — declaratory relief — when available — Pape v Federal 

Commissioner of Taxation, 765 
    pleadings — demurrer and objections — demurrer — general principles — whether appropriate 

procedure — matter of general public interest — whether appropriate to progress to full hearing 
— Wurridjal v Commonwealth, 399 

  procedure — parties — interveners and amicus curiae — intervener asserting argument opposed by immediate 
parties — High Court Rules 2004 (Cth), r 42.08.5 — K-Generation Pty Ltd v Liquor Licensing 
Court, 327 

HIGHWAYS — 
 negligence and nuisance — injuries to users of highways — liability of persons other than highway authority — 

liability generally — corporations and persons acting under statutory powers — water authorities 
— effect of pipeline works on roadside vegetation — Civil Liability Act 2002 (NSW), ss 43A, 
43A(3) — Sydney Water Corp v Turano, 1168 
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I 

INCOME TAX AND RELATED LEGISLATION — 
 ascertainment of assessable income — exempt income — religious, scientific, charitable or public educational 

institutions, and funds established for public charitable or scientific research purposes — 
“charitable institution” with religious purposes — profit from operation of businesses used to 
support charitable institutions — distinction between purposes and mere powers — main or 
predominant or dominant objects — whether distributions to charitable institutions incidental — 
statutory requirement that objectives be pursued principally in Australia — payment over of funds 
in Australia to organisations pursuing objectives outside Australia — Income Tax Assessment Act 
1997 (Cth), ss 50-50(a), 50-5 Item 1.1 — Income Tax Assessment Act 1936 (Cth), s 23(e) — 
Federal Commissioner of Taxation v Word Investments Ltd, 105 

 collection and recovery of tax 
  collection from person owing money to taxpayer — corporate taxpayer in liquidation — availability and validity 

of third party notice — whether amounting to attachment — Corporations Act 2001 (Cth), 
s 500(1) —Taxation Administration Act 1953 (Cth), ss 260-5 — Bruton Holdings Pty Ltd (In liq) 
v Federal Commissioner of Taxation, 1034 

  refund of tax — tax bonus payment — as means of economic stimulus — national response to global economic 
crisis — validity — sources of power to grant — Constitution, ss 51(i), 51(ii), 51(xxix), 
51(xxxix), 61, 81, 83 — Taxation Administration Act 1953 (Cth), s 16 — Tax Bonus for Working 
Australians Act (No 2) 2009 (Cth) — Pape v Federal Commissioner of Taxation, 765 

 deductions and rebates in calculating taxable income —  
  losses and outgoings incurred in gaining or producing the assessable income or necessarily incurred in carrying 

on a business for the purpose of gaining or producing such income 
   generally — necessarily incurred in carrying on business — whether business carried on — management fees 

paid by professional footballers — Income Tax Assessment Act 1997 (Cth), ss 8-1(1)(a), 8-
1(1)(b), 995-1 — Spriggs v Federal Commissioner of Taxation; Riddell v Federal Commissioner 
of Taxation, 749 

   relation between loss or outgoing and assessable income of year of account — “incurred in gaining or 
producing assessable income” — no direct connection required — defending disciplinary charges 
— public servant — legal expenses deductible — Income Tax Assessment Act 1997 (Cth), ss 8-1, 
8-1(1)(a), 8-1(2)(b) — Public Service Act 1922 (Cth), s 56(d) — Federal Commissioner of 
Taxation v Day, 68 

  particular deductions — legal and other professional expenses 
   defending criminal or similar charges — disciplinary charges —against officer of Commonwealth Public 

Service — Federal Commissioner of Taxation v Day, 68 
   professional footballer — management fees — connection between outgoing and gaining or producing of 

assessable income —exploitation of sporting prowess and associated celebrity —playing football 
inextricably linked with promotional activities — capital or income expenditure — Income Tax 
Assessment Act 1997 (Cth), ss 8-1, 8-1(2)(a) — Spriggs v Federal Commissioner of Taxation; 
Riddell v Federal Commissioner of Taxation, 749 

INTELLECTUAL PROPERTY — see COPYRIGHT; PATENTS 

INTERNATIONAL TREATIES — 
 interpretation — construction of terms — Convention on the Civil Aspects of International Child Abduction — 

Family Law (Child Abduction Convention) Regulations 1986 (Cth) — LK v Director-General, 
Department of Community Services, 525 

INTERPRETATION — see also STATUTES 
 general rules of construction of instruments — commercial and business transactions — loan agreements — 

particular words — “punctual” — Agricultural and Rural Finance Pty Ltd v Gardiner, 196 
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L 

LANDLORD AND TENANT — 
 commercial lease — tenant’s covenant — not to undertake substantial alteration of property without consent — 

actions for breach —measure of damages — diminution of value of reversion — reinstatement 
damages — Tabcorp Holdings Ltd v Bowen Investments Pty Ltd, 390 

LIQUOR LAW — 
 South Australia — application for new licence — objection by police — public interest ground — confidential 

criminal intelligence — duty of licensing authority to preserve confidentiality — statutory 
diminution of procedural fairness — resulting judicial status of Licensing and Supreme Courts — 
Kable principle not offended — Liquor Licensing Act 1997 (SA), ss 4, 28A, 28A(1), 28A(2), 
28A(5) — K-Generation Pty Ltd v Liquor Licensing Court, 327 

LOCAL GOVERNMENT — 
 powers, functions and duties of councils generally — powers generally — extent of powers — compulsory 

acquisition of land — limits on power — purpose of re-sale — relationship between exercise of 
any council function and purpose of re-sale — compulsory acquisition of land already vested in 
council — Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s 7B — Local 
Government Act 1993 (NSW), ss 186, 188 — R & R Fazzolari Pty Ltd v Parramatta City 
Council; Mac’s Pty Ltd v Parramatta City Council, 557 

 

M 

MIGRATION — 
 categories of visas 
  family migration 
   domestic violence — permanent spouse visa — relationship ceased — non-judicially determined claim of 

domestic violence — claim first raised before tribunal — nature of tribunal review — procedural 
requirements — Sok v Minister for Immigration and Citizenship, 25 

   spouses — cohabitation and incidents of marriage — disproof — information received in confidence — 
particulars — whether disclosable to applicant — Migration Act 1958 (Cth), ss 359A, 359A(4)(c) 
— Minister for Immigration and Citizenship v Kumar, 539 

  refugee and humanitarian visas — determination of refugee status — protection visas — evidence of conduct in 
Australia — conduct’s purpose to strengthen application — use of evidence adversely to 
applicants — determining “whether” person has well-founded fear of persecution — disregard of 
conduct — Migration Act 1958 (Cth), ss 91R(3), 91R(3)(a), 91R(3)(b) — Minister for 
Immigration and Citizenship v SZJGV; Minister for Immigration and Citizenship v SZJXO, 1135 

 review of decisions 
  Migration Review Tribunal 
   hearings — spouse visa application refused — domestic violence claims — nature of tribunal review — 

procedural fairness — statutory requirements — Migration Act 1958 (Cth), s 360(1) — Migration 
Regulations 1994 (Cth), Div 1.5, reg 1.23 — Sok v Minister for Immigration and Citizenship, 25 

   procedural fairness — information relevant to decision — disclosure requirements — extent of disclosure to 
applicant — information received in confidence — whether “non-disclosable information” — 
Migration Act 1958 (Cth), ss 5(1), 359A(4)(c) — Minister for Immigration and Citizenship v 
Kumar, 539 

  Refugee Review Tribunal — conduct of review 
   additional information sought by tribunal — obtaining information by telephone — no requirement for 

written invitation 
    Migration Act 1958 (Cth), ss 424(1), 424(2), 424(3), 424B — Minister for Immigration and Citizenship v 

SZKTI, 1017 
    Migration Act 1958 (Cth), ss 424(2), 424(3), 424B — Minister for Immigration and Citizenship v 

SZLFX, 1029 
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Migration — continued 
 review of decisions — continued 
  Refugee Review Tribunal — conduct of review — continued 
   hearings 
    allegedly forged documents 
     failure of tribunal to make inquiries — no duty to inquire — Migration Act 1958 (Cth) — Minister for 

Immigration and Citizenship v SZIAI, 1123 
     no invitation to further hearing — no denial of procedural fairness — no new issue raised — 

Migration Act 1958 (Cth), s 425(1) — Minister for Immigration and Citizenship v SZIAI, 1123 
    further information obtained after hearing — where no new or additional issue raised — no requirement 

for invitation to attend further hearing — Migration Act 1958 (Cth), s 425(1) — Minister for 
Immigration and Citizenship v SZKTI, 1017 

   information to be presented to applicant — reason, or a part of reason, for affirming decision under review — 
further information obtained by telephone — file note of conversation — not part of reasons — 
Migration Act 1958 (Cth), ss 424A(1)(a) — Minister for Immigration and Citizenship v 
SZLFX, 1029 

   notice to appear — notice other than to authorised recipient — exhaustive statement of requirements of 
natural justice hearing rule — effect of departure from requirements — Migration Act 1958 (Cth); 
Pt 7, Divs 4 and 7A; ss 36(2)(a), 36(2)(b), 422B, 424A(1), 425, 425A, 425A(2)(c), 441A, 441G, 
441G(1) — Minister for Immigration and Citizenship v SZIZO, 1104 

 

N 

NEGLIGENCE — 
 essentials of action for negligence — duty of care — reasonable foreseeability of damage — particular cases — 

affecting public authorities — water authorities — temporal proximity — effect of pipeline works 
on roadside vegetation — duty to road users — Civil Liability Act 2002 (NSW), Pt 1A Div 2 — 
Sydney Water Corp v Turano, 1168 

 liability for others’ negligence — independent contractors — building and construction industry — statutory 
occupational health and safety obligations — whether giving rise to expanded duty — duty to 
train in safe work methods — Occupational Health and Safety Act 2000 (NSW) — Occupational 
Health and Safety Regulation 2001 (NSW), cl 213(i) — Leighton Contractors Pty Ltd v Fox; 
Calliden Insurance Ltd v Fox, 1086 

 police officers — duty to prevent self-harm — power to apprehend — “mentally ill” person — reasonable grounds 
for believing person likely to attempt suicide — duty to exercise statutory power — Mental 
Health Act 1986 (Vic), ss 10, 10(1) — Stuart v Kirkland-Veenstra, 623 

 

P 

PATENTS — 
 infringement — contributory infringement — infringement by supply of products — “ supply” to direct infringer — 

“product” — supply of “input” into patented method — variety of uses to which product put — 
whether “staple commercial product” — statutory licence to harvest timber — timber used to 
produce allegedly infringing oil — Patents Act 1990 (Cth), ss 117, 117(1), 117(2)(b), Sch 1 — 
Crown Lands Regulations (NT) — Northern Territory v Collins, 1 

POLICE — 
 rights, powers and duties — power to apprehend — duty to prevent self-harm — Stuart v Kirkland-Veenstra, 623 

PRIVATE INTERNATIONAL LAW — 
 stay of proceedings — generally — appropriate forum — claims in tort — identification of lex causae — where 

common law claim barred by lex loci delicti — utility of proceedings — Puttick v Tenon Ltd, 93 
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PROCEDURE — 
 costs — jurisdiction — persons not parties to proceedings — litigation funding — contingency fee to funder in event 

of success — no indemnity of plaintiff against adverse costs — impecunious plaintiff — whether 
abuse of process — notion of “unfairness” — Maintenance, Champerty and Barratry Abolition 
Act 1993 (NSW) — Uniform Civil Procedure Rules 2005 (NSW), r 42.3 — Jeffery & Katauskas 
Pty Ltd v SST Consulting Pty Ltd; Jeffery & Katauskas Pty Ltd v Rickard Constructions Pty Ltd 
(subject to a deed of company arrangement), 1180 

 courts and judges generally 
  courts — proceedings in open court or in camera — liquor licensing court — provision requiring confidentiality 

of police objector’s criminal intelligence — affidavit evidence unseen by licence applicant and 
counsel — provision for proceedings from which applicant and counsel excluded — K-
Generation Pty Ltd v Liquor Licensing Court, 327 

  judges — duties — jury trials — supervision and control of proceedings — judge asleep during significant 
portions of trial — effect on jury’s attention to evidence — where substantial miscarriage of 
justice results — Cesan v The Queen; Mas Rivadavia v The Queen, 43 

 inferior courts — New South Wales — District Court — appeal and new trial — appeal to Supreme Court — right of appeal — 
District Court Act 1973 (NSW), s 127(1) —Keramianakis v Regional Publishers Pty Ltd, 680 

 judgments and orders  
  amending, varying and setting aside — effect of entering or recording judgment or order — courts of superior 

record — error in reasoning — residual power to correct — Criminal Appeal Act 1912 (NSW) — 
Criminal Appeal Rules 1952 (NSW), r 50C(3), 1221 

  what is a judgment or order — New South Wales — defamation proceedings before judge and jury — entry of 
“verdict” for defendant by judge — whether appellable to Court of Appeal — District Court Act 
1973 (NSW), s 127(1) — Keramianakis v Regional Publishers Pty Ltd, 680 

 pleadings — civil proceedings — interlocutory proceedings — late amendment necessitating adjournment of trial — 
case management — costs — Court Procedure Rules 2006 (ACT), rr 21, 501, 501(1)(a), 
501(1)(c), 502 — Aon Risk Services Australia Ltd v Australian National University, 951 

 

R 
REAL PROPERTY — 
 compulsory acquisition of land 
  constraints on local council’s powers where land acquired “for the purpose of re-sale” — land adjoining or in 

vicinity of other land acquired at same time for purpose other than re-sale — acquisition of land 
adjoining streets already vested in council — compulsory acquisition of streets — source of 
power to acquire streets — Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s 7B 
—Local Government Act 1993 (NSW), s 188(2)(a) — R & R Fazzolari Pty Ltd v Parramatta City 
Council; Mac’s Pty Ltd v Parramatta City Council, 557 

  local council’s power to acquire land “for the purpose of exercising any of its functions” — power limited if land 
acquired “for the purpose of re-sale” — meaning of “purpose of re-sale” — acquisition for 
purpose of major development involving disposition of some land for money’s worth — Local 
Government Act 1993 (NSW), ss 186(1), 188(1) — R & R Fazzolari Pty Ltd v Parramatta City 
Council; Mac’s Pty Ltd v Parramatta City Council, 557 

 

S 
SENTENCE — 
 sentencing orders — non-parole period or minimum term — prisoners transferred interstate — life sentence — 

application to increase non-parole period — not sentence “review” by transferor “State” — 
“prisoner” — “translated sentence” — Sentencing (Crime of Murder) and Parole Reform Act 
2003 (NT), Pt 5 Div 1, ss 18(a), 19, 19(3), 19(7), 19(9) — Prisoners (Interstate Transfer ) Act 
(NT), ss 23(1), 23(1)(a) — Interpretation Act (NT), s 38(1)(b) — Prisoners (Interstate Transfer) 
Act 1982 (SA), ss 5(1), 27(1)(a), 28(1), 28(2), 28(7) — Bakewell v The Queen, 894 
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SOCIAL WELFARE — 
 health insurance — Medicare benefits — Professional Services Review — Health Insurance Act 1973 (Cth), ss 10, 

20, 20A, Pt VAA —Wong v Commonwealth; Selim v Lele, 271 
STAMP DUTIES — 
 what transactions or instruments are liable — conveyance or transfer on sale — Northern Territory — transfer of 

shares — land rich corporation — extended definition of “land” — mining leases — whether 
options to renew part of dutiable component — effect on proportionate value — Taxation 
(Administration) Act (NT), Pt III Div 8A, ss 4(1), 56N, 56R — Alcan (NT) Alumina Pty Ltd v 
Commissioner of Territory Revenue, 1152 

STATUTES — see also INTERPRETATION 
 Acts of Parliament 
  interpretation 
   consideration of extrinsic matters — extrinsic evidence of parliamentary intention favouring draconian 

interpretation — principle of legality favouring conservative interpretation — preservation of 
constitutionality favouring conservative interpretation — K-Generation Pty Ltd v Liquor 
Licensing Court, 327 

   rules of construction — where meaning ambiguous or uncertain — presumptions as to legislative intention — 
not to alienate vested proprietary interests — compulsory acquisition of land by local government 
— R & R Fazzolari Pty Ltd v Parramatta City Council; Mac’s Pty Ltd v Parramatta City 
Council, 557 

  validity of legislation — Commonwealth 
   economic stimulus package — tax bonus — sources of power to enact — Constitution, ss 51(i), 

51(ii), 51(xxix), 51(xxxix), 61, 81, 83 — Taxation Administration Act 1953 (Cth), s 16 — 
Tax Bonus for Working Australians Act (No 2) 2009 (Cth) — Pape v Federal 
Commissioner of Taxation, 765 

   requirement that Act be “subject to Constitution” — reading down to give effect — Acts Interpretation Act 
1901 (Cth), s 15A — Pape v Federal Commissioner of Taxation, 765 

 interpretation — see also INTERPRETATION 
  consideration of extrinsic matters — legislative history of Act — Constitution, s 51(xxiiiA) — Wong v 

Commonwealth; Selim v Lele, 271 
  construction, particular classes of statute — fiscal statutes — general principles — Alcan (NT) Alumina Pty Ltd v 

Commissioner of Territory Revenue, 1152 
  fiscal statutes — exemptions and exceptions — Northern Territory — exceptions — definition of matter excepted 

— displacement by contrary intention — leases — options to renew — land rich corporations — 
share transfers — contribution of option to dutiable value — Taxation (Administration) Act (NT), 
Pt III Div 8A, ss 4(1), 56N, 56R — Alcan (NT) Alumina Pty Ltd v Commissioner of Territory 
Revenue, 1152 

SUPERANNUATION —  
 public service funds — South Australia — State parliamentarians’ funds — contribution surcharge — statutory 

indemnity for commutation liability — validity of Commonwealth laws — Clarke v Federal 
Commissioner of Taxation, 1044 

 

T 

 
TAXES AND DUTIES — see CUSTOMS AND EXCISE; INCOME TAX AND RELATED LEGISLATION; 

STAMP DUTIES 

TORTS — see DEFAMATION; NEGLIGENCE 
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TRADE AND COMMERCE — 
 Trade Practices Act 1974 (Cth) and related legislation — consumer protection — misleading or deceptive conduct or 

false representations 
  application of provisions to prescribed information providers — exceptions to exemptions — publication by 

media outlet pursuant to contract, arrangement or understanding with supplier of goods or 
services of that kind — “goods or services of that kind” — “contract, arrangement or 
understanding” — Trade Practices Act 1974 (Cth), ss 52, 65A, 65A(1)(a)(i), 65A(1)(a)(iii), 
65A(1)(a)(v), 65A(1)(a)(vi), 65A(1)(a)(vi)(A) — Australian Competition and Consumer 
Commission v Channel Seven Brisbane Pty Ltd, 691 

  character or attributes of conduct or representation — reliance, inducement and causation — Campbell v 
Backoffice Investments Pty Ltd, 903 

  misleading or deceptive conduct generally — misleading or deceptive: what constitutes — share sale agreements 
—financial position of company — where statement founded on estimates — effect of pre-
contractual representations — exercise of commercial judgment by sophisticated businessman — 
Fair Trading Act 1987 (NSW), s 42 — Campbell v Backoffice Investments Pty Ltd, 903 

  particular cases — contracts generally — contractual documents — share sale agreements — statements 
supported by warranty — financial position of corporation — integers expressed as estimates — 
whether warranties breached by misrepresentation — Fair Trading Act 1987 (NSW), s 42 — 
Campbell v Backoffice Investments Pty Ltd, 903 

TRUSTS AND TRUSTEES — 
 the cestui que trust — discretionary trusts — containing bare power of appointment — rights of objects — due 

consideration and administration — whether amounting to “property of parties to marriage or 
either of them” — Family Law Act 1975 (Cth), s 4(1), 79(1) — Kennon v Spry; Spry v 
Kennon, 145 

 constitution and classification of trusts generally — implied trusts — constructive trusts — particular cases — 
defaulting fiduciary — mortgagee exercising power of sale — accounting for surplus — to puisne 
mortgagee — where guarantor had prior interest — Bofinger v Kingsway Group Ltd, 1210 

 

W 

WORKERS’ COMPENSATION — 
 alternative rights against employer and/or third parties and consequences thereof — rights of an against third parties 

— rights of worker against third parties — recovery of compensation from worker or deduction of 
compensation from judgment for damages — prevention of double compensation — reduction in 
amount repayable by worker — “damages” recoverable reduced on account of worker’s 
contributory negligence — requirement for judicial finding of extent of contributory negligence 
— repayment “out of those damages” — reduction in recoverable amount “to the same extent” as 
reduction for contributory negligence — Law Reform (Miscellaneous Provisions) Act 1965 
(NSW), ss 9, 9(1)(b), 10(2) — Workers Compensation Act 1987 (NSW), ss 151Z, 151Z(1)(b) — 
Hickson v Goodman Fielder Ltd, 547 

 assessment and amount of compensation — amount of compensation during capacity — lump sum payments — 
permanent impairment and loss — Commonwealth — multiple injuries — determination of 
degree of permanent impairment — interpretation of “impairment” — damage to part of body — 
whole person impairment — relevance of pre-existing capacities — Safety, Rehabilitation and 
Compensation Act 1988 (Cth), ss 4(1), 24(1), 24(5) — Fellowes v Military Rehabilitation and 
Compensation Commission, 1113 

 
___________________________ 
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