
  

(2016) 90 ALJ 533  533 

Australian Law Journal 
GENERAL EDITOR 

Justice François Kunc 

THOMSON REUTERS EDITOR 
Cheryle King 

ASSISTANT GENERAL EDITORS 

Nuncio D’Angelo 
Solicitor, Sydney 

Angelina Gomez 
Lawyer, Perth  

Ruth Higgins 
Barrister, Sydney 

Clare Langford 
Solicitor, Sydney 

 
The mode of citation of this volume is 

(2016) 90 ALJ [page] 

The views expressed in editorial comment, articles or notes are those of the  author or 
contributor, and are not to be taken as being the views of, or endorsed by, the journal 

editors unless otherwise indicated.  

The Australian Law Journal is a refereed journal. 

Australian Law Journal Reports 
PRODUCTION EDITOR 

Carolyn May 

CASE REPORTERS 

John Carroll 
Colleen Tognetti 

 
 

The mode of citation of this volume is: 
90 ALJR [page] 



  

534  (2016) 90 ALJ 533 

THE AUSTRALIAN LAW JOURNAL 
Volume 90, Number 8 

August 2016 

CURRENT ISSUES – Editor: Justice François Kunc 
“National Model Gender Equitable Briefing Policy”  ..........................................................  539 
Guest contributors  ...............................................................................................................  540 
Brexit and the renewed emphasis by the UK Supreme Court on assistance from 

Commonwealth judicial reasoning  ...............................................................................  540 
Symposium: Challenges of Social Media for Courts & Tribunals  ......................................  542 

CONVEYANCING AND PROPERTY – Editor: Peter Butt 
Easements for recreation  .....................................................................................................  544 
Easements of necessity  ........................................................................................................  545 
Extinguishing easements under statutory power  .................................................................  546 
Granting easements under statutory power  ..........................................................................  547 
Easements by prescription  ...................................................................................................  547 
Adverse possession despite criminal trespass?  ....................................................................  549 

ADMIRALTY AND MARITIME – Editor: Dr Damien J Cremean 
Extending admiralty jurisdiction  .........................................................................................  550 

PERSONALIA – Editor: Clare Langford 

Commonwealth 
Administrative Appeals Tribunal  .................................................................................  553 
Australian Academy of Law  .........................................................................................  553 

New South Wales 
Justice Anthony Payne  .................................................................................................  554 
Justice Natalie Adams  ..................................................................................................  554 
Professor George Williams AO  ....................................................................................  555 

South Australia 
Justice Martin Hinton  ...................................................................................................  556 

Victoria  
Justice Andrew John Keogh  .........................................................................................  556 

  

http://bit.ly/2dG5ax4
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949689e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da294a589e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da294a189e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949c89e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

(2016) 90 ALJ 533  535 

RECENT CASES – Editor: Ruth C A Higgins 
Constitutional law: Trial by jury – Whether Commonwealth indictable offences can be 

tried by a judge alone  ...................................................................................................  557 

Trusts: Breach of trust – Second limb of Barnes v Addy – Allegedly dishonest and 
fraudulent trustees as plaintiffs  .....................................................................................  558 

Agency: Authority – Whether agency agreement terminated on liquidation of a party – 
Whether liquidators entitled to claim payment of unpaid invoices  ..............................  559 

ARTICLES 

RESTITUTION: SOME HISTORICAL REMARKS 
Chief Justice Allsop 
Over the last few decades the principles of restitution and unjust enrichment have 
undergone a significant degree of reorganisation and reformulation within both English 
and Australian law. In order better to understand these legal concepts, and their place 
within the modern law of obligations, it is important to understand their historical 
foundations, and how they have developed into the late 20th century. This article presents 
a brief historical account of the law of restitution, with a particular focus upon how 
common law writs and forms of action have evolved since the 12th century and on the 
development of the law of assumpsit and quasi-contract. It also considers the place of 
equity, and of equitable notions and principles, as an informing value for the law of 
restitution and unjust enrichment.   ......................................................................................  561 

A LEGAL AND HISTORICAL OVERVIEW OF THE LAND BORDERS OF THE 
AUSTRALIAN STATES 

Professor Gerard Carney 
The origins of the Australian States really lie in the story about their land borders. This 
article outlines when, how, and especially why, they were drawn so. It explores for the 
first time the reasons for the borders of South Australia which have had such a profound 
impact on all the other States and the Northern Territory. It also examines the role of the 
High Court in the legal battles between the States over their borders. Most surprising is 
the fact that none is actually surveyed where they should be.  .............................................  579 

BOOK REVIEWS – Editor: Angelina A Gomez   
Accommodating Justice: Victim Impact Statements in the Sentencing Process by Tracey 

Booth  ............................................................................................................................   603 

Australian Law Journal Reports 
HIGH COURT REPORTS – Staff of Thomson Reuters 

DECISIONS RECEIVED IN JULY 2016 

Crown Melbourne Ltd v Cosmopolitan Hotel (Vic) Pty Ltd (Administrative Law; 
Contracts; Estoppel; Landlord and Tenant) ([2016] HCA 26)  .......................................  770 

  

http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949889e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949f89e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949f89e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949989e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949989e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da2949989e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1
http://www.westlaw.com.au/maf/wlau/app/document?docguid=I4da294a789e711e6881a84759648e093&tocDs=AUNZ_AU_JOURNALS_TOC&isTocNav=true&startChunk=1&endChunk=1


  

536  (2016) 90 ALJ 533 

Graham v The Queen (Criminal Law) ([2016] HCA 27)  ....................................................  820 

Immigration and Border Protection, Minister for v SZSSJ (Citizenship and Migration) 
([2016] HCA 29)  .............................................................................................................  901 

Immigration and Border Protection, Minister for v SZTZI (Citizenship and Migration) 
([2016] HCA 29)  .............................................................................................................  901 

Paciocco v Australia & New Zealand Banking Group Ltd (Banking and Finance; 
Consumer Credit; Contracts) ([2016] HCA 28)  .............................................................  835 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



