Australian Law Journal

GENERAL EDITOR
Mr Justice P W Young AO

ASSISTANT GENERAL EDITORS

Angelina Gomez Jennifer Single
Barrister-at-Law Barrister-at-Law

PRODUCTION EDITOR
Cheryle King

The mode of citation of this volume is
(2006) 80 ALJ [page]

The Australian Law Journal is a refereed journal.

Australian Law Journal Reports

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS
Gabrielle Anderson
Lachlan Cottom
Cathie Dickinson
Renu Prasad
Colleen Tognetti
Angie Zandstra

The mode of citation of this volume is
80 ALJR [page]

(2006) 80 ALJ 481 481 © LaweBooOK co.



THE AUSTRALIAN LAW JOURNAL

Volume 80, Number 8

August 2006

CURRENT ISSUES - Acting Editor: Justice P A Bergin

VALUES ..ttt ettt et ea e bbbt ettt shee bt et et et eas
JUAICIal EXCHANGE. ... .eevieeieeiieiieieee ettt ettt e et e s e beebesneesneesseeseenneans
Swearing in of Chief Justice of Western Australia..........ccccoeeveeieieiierienenese e
LaWYErs EXCRANZE ......ccveeiieiiiiieiieie ettt et ettt ste e e e b e e sbessaessaesreesseesseesseessesseensenns
AdVOCAES” TMIMUINILY ...eeeeieiietieie ettt ettt ettt ettt e e e teeeeesaeeseee st enteeneeeneesseenseenneas
POLIEEIIESS ...ttt ettt b e bt h ettt bbbt ae ettt nee
SMItRY S COC ..ottt ettt et e st e b e et e esseensessaesneesseenseensennes
PLIVIIEZE. ..ttt ettt ettt b e bt bt et e at ettt bbbt bt e et nee

Working With UMDETS .........eeieiiiiieie ettt et sneesseesseenseens

CONVEYANCING AND PROPERTY - Editor: Peter Butt
SPLit EPOSIE CLAUSES ...vvevvieeiieeieeiieiieie et eie e see st et te e st e ste e tee b e esseessesssessaesseesseenseessennns
When is @ breach “Material™? .........ccoooooiiiieeiee e

What is the “term” of @ periodic 1€aSE? ..........c.ccvvevrieirieciieieiieceee ettt

OVERSEAS LAW - Editor: Ross Buckley

Tracing, Canadian STYLE .........ccuiiiiiiiiiie ettt sttt et eea

PEOPLE IN THE LAW - Editor: Geoff Lindsay SC

Professor Wilfrid Prest’s “Blackstone Project” (International) ............cccoceevveriiecienieneennns
Justice Berna Collier (Queensland) ............ccoovevvieiiiiiieiiiicieeieeee et
Deputy President Phillip Hack SC (Queensland) ...........ccccoeevieiiieiiiiienienieieee e
Justice Catherine Holmes (Queensland)...........ccoocvieeieiiiieiiiiieecie et
Justice Ann Lyons (QUeensland) ...........cccvevvirierieniieiiieiecieseeie ettt
Ken Toogood PSM (Queensland)...........cooeerieriieiiiiiieiesiieeee et

492
493

© Laweook co. 482 (2006) 80 ALJ 481



RECENT CASES — Acting Editor: Justice P A Bergin

Respect for private and family Life ..........coocoiiiiiiiiii e 504
Is a jet ski a ship? Messing about in DOALS.........c.eecvireierierieiieie et 504
Deep vein thrombosis: “Accident” under the Warsaw Convention? ............ccocceeveveieneennne 505
Service by email in arbitration diSPULES..........ccceerueeriieriieieiieriesriereereeeesree e ereeaeeaeseaeenas 505
Public nuisance taken with a pinch of salt...........occooiiiiiiiiiii e 506
Existence of construction contracts: A jurisdictional fact ..........ccccoceiiriiiiiiinicnieeee 507
Constitutional validity of committal proceedings..........c.cccverveerreerieriierienieneenieeeeeeeseeeens 507
Apprehended bias: Communications between counsel and the court..............coeeereienieennenns 508
Phillips v The QUEEI ....eevieiieeiieeieeiiecieeiteie ettt e et ete e teesbeesbeessessaesseesseesseessessnenes 509
Darkan v The QUEET.........ccuieiiieiieeiieeieeeiee ettt et e et e e tee st e e e vaessbeesnseessbeesnseesssaesnseennses 511
ARTICLES

D’ORTA-EKENAIKE v VICTORIA LEGAL AID: A CONTROVERSY QUELLED
G P Craddock

The immunity of an advocate from suit has long been controversial. The House of Lords
abolished the immunity in Arthur JS Hall & Co v Simons [2002] 1 AC 615. The High
Court of Australia affirmed the immunity in D’Orta-Ekenaike v Victoria Legal Aid
(2005) 79 ALJR 755. That judgment re-focused the analysis away from the position of the
advocate and upon the place of the judicial system in the governance of the community
and the signal importance of finality of judgments as the central tenet of the judicial
system. The judgment provides insights into the role of the judiciary as the third branch of
government, and provides a clear template against which might be resolved outstanding
questions concerning the application of the IMmMUNIty. ........cccccovoiiiiiiiniiniieeeceeceee 513

THEFT PRINCIPLE IN PRIVATE LAW
John Tarrant

If money or goods were stolen the traditional common law remedy was damages for the
value of the stolen property. Traditionally no equitable remedy was available in cases of
stolen money or goods. This position changed in Australia when the High Court held in
Black v S Freedman & Co Ltd (1910) 12 CLR 105 that stolen money is trust money in the
hands of the thief. This significant development introduced an equitable response to the
tort of conversion which Einstein J described as the “theft principle” in Cashflow Finance
Pty Ltd (In liq) v Westpac Banking Corporation [1999] NSWSC 671. The author explores
the development of the theft principle in Australian private law and explains the

complexities that can arise from the application of the theft principle. ........c.ccoevverivennns 531
OBITUARY
Peter Graham HelLy .......cc.ooiiiiiie ettt 541

(2006) 80 ALJ 481 483 © Lawsook co.



The Australian Law Journal Reports

HIGH COURT REPORTS - Staff of Lawbook Co

DECISIONS RECEIVED IN MAY 2006

Avon Products Pty Ltd v Commissioner of Taxation (7axes and Duties) ([2006]

HC A 20) ettt ettt b e e et s et e et et e e bt eae st e ne e e et et nes 1161
Batistatos (by his Tutor Rosebottom) v Newecastle City Council (Procedure) ([2006]

| (72N TSSO 1100
Batistatos (by his Tutor Rosebottom) v Roads and Traffic Authority (NSW) (Procedure)

([2006] HCA 27) ittt sttt et sttt 1100
Berowra Holdings Pty Ltd v Gordon (Statutes; Workers’ Compensation) ([2006]

HCA 32) ettt ettt et sttt 1214
Brighton Und Refern Plaster Pty Ltd v Boardman (Workers’ Compensation) ([2006]

HC A 33 ettt bbbt ettt b et b ettt naenen 1239
Coote v Forestry Tasmania (7orts) ([2006] HCA 26) ....c.ooeiieiiieieeeeeeeeeeeeeeee 1089
Darkan v The Queen (Criminal Law) ([2006] HCA 34) ..oocvveiiieieeieeeeeeeeeeeee e 1250
Deemal-Hall v The Queen (Criminal Law) ([2006] HCA 34) ....ccvvoeiieeieeee e 1250
Island Maritime Ltd v Filipowski (Criminal Law) ([2006] HCA 30) ....cccvevveveveireieniienens 1168
Koroitamana (an Infant by her Next Friend Naikelekele) v Commonwealth

(Constitutional Law) ([2006] HCA 28) .c..eoiieiiiieieeeeeee et 1146
Kulkarni v Filipowski (Criminal Law) ([2006] HCA 30) ..cceeoiieiiiieieeeeee e 1168
Mclvor v The Queen (Criminal Law) ([2006] HCA 34) ....ocveiieiiieieeeee e 1250
SST Consulting Services Pty Ltd v Rieson (Trade and Commerce) ([2006] HCA 31) ....... 1190
XYZ v Commonwealth (Constitutional Law, Criminal Law) ([2006] HCA 25) ................ 1036

© Laweook co. 484 (2006) 80 ALJ 481



Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, The
Australian Law Journal, Lawbook Co, PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier)
or by email to ALJ@thomson.com for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please confirm that you
have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address noted
above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e  Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

o Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e This Journal complies with DEST Specification 4.3.4 for the peer review process. Each article is, prior to publication,
reviewed in its entirety by a qualified expert who is independent of the author.

Style

1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co/ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

o “At” references should only refer to the best available citation, eg: Mabo v Queensiand [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co, 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

e Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.
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For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.
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