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The article “Causation and Remoteness under the Trade Practices Act” by David Wright
published in the May 2006 edition of the Australian Law Journal reproduced material
without acknowledgment from pages 327, 331, 332, 333, 337 and 338 of Chapter 14 in
the book by Covell and Lupton, Principles of Remedies, 3rd edition (2005) LexisNexis.
The author and Thomson sincerely regret this error and unreservedly apologise to Wayne
Covell, Keith Lupton and LexisNexis.
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Hon Justice Peter McClellan

There are two levels of truth. Real truth and perceived truth. Although real truth is what
actually happened perceived truth informs most of our understanding of the world. The
law has traditionally devised its own rules of human behaviour and created its own norms
for interpreting that behaviour. The jury system is both a symbolic and practical
manifestation of the faith the community places in a process in which lay people are
required to decide who is telling the truth. Juries are directed to employ their “common
sense” and experience of the world in coming to their decision. Although “common
sense” is a helpful guide, commonly held perceptions may not always accord with the
scientific record. There is a need for a constant dialogue between the lawyer and the
psychologist in the search for truth. ...........ccoccoeviiiiiiiiecceeee e 655
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There are many pitfalls in determining whether a person is telling the truth and whether a
truthful witness is giving accurate evidence. Psychological research shows that cognitive
and other illusions apply to most humans, including judges. These affect the reliability of
demeanour findings. There is a need for self-understanding and self-knowledge on the
part of judges. Judges should focus on probabilities and inconsistencies rather than
demeanour. Appellate courts should regard demeanour-based findings of fact, contrary to
the probabilities, as appealable error if adequate reasons are not given for them. .............. 667
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Australian adoption of international accounting standards from 1 July 2005 has had a
number of unintended consequences. When unit trust deeds have “buy-back” provisions,
operative on pre-determined vesting days, international accounting standards re-classify
units in those trusts as “debt” rather than “equity” interests. Responsible entities of
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managed investment schemes structured as unit trusts are among those affected. Unit
buy-back provisions operative on vesting day are a common feature of scheme
constitutions because of the widely-held belief that unit trusts are void unless they vest
within a period defined by the rule against perpetuities. This article examines that belief
and concludes that the rule against perpetuities does not generally affect Australian unit
trusts. Attempts to elude the perpetuities rule are then reviewed. An apparently
insuperable problem involving unit trusts and perpetuities in the conflict of laws is
identified. Mutually inconsistent perpetuity periods may apply to unit trusts which hold
real property in several JUriSAICHIONS. .......ccvevviivieiieiieriiete e eeeeee e ete e aeseeseeesseesseenseens
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The large scale of cybercrime in the financial services industry, and the private sector in
general, creates many challenges for both the private sector and law enforcement. This
article considers the nature and scale of cybercrime in the private sector and in particular,
the financial services industry, and the need for effective public and private partnerships
to stem the tide of rising incidences of cybercrime, obtain recovery of lost funds and
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