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 INDEX** 

 

A 
Aboriginals — 

customary laws, 415 

Accounting Standards 
international standards in Australia 

adoption, 676 
debt equity standard, 677 
public unit trusts, 675* 
rule against perpetuities, 675* 
unintended consequences of adoption, 675* 

Administrative Law — 
appeal process, history, 554 
misfeasance in public office, 435 
statutory interpretation, 650 

Admiralty — see also Shipping and Navigation 
seizure of property on arrest of ship, 94 

Adoption — 
changing name of child, 92 
permanent foster care and, 811 
reports & consents, 792 

Advocacy — see also Counsel 
cross-examination 

effectiveness, 713 
negative answers, 290 

simplicity, 219 
standards, 340 
unbundling, 358 

Agency Law — 
cyberspace (US), 157 

Aircraft — 
accidents, liability for deep vein thrombosis injury, 505 

America — see United States 

Appeal and New Trial — see also Appellate Courts 
appeals from rulings in camera (UK), 358 
applications by police, 281 

Appellate Courts — see also High Court 
dismissal of convicted person’s appeal, guilt beyond 

reasonable doubt, 169 
interference with judicial discretion, 636 
judge seeks disqualification of appeal judge (Fiji), 435 

Arbitration — see Commercial Arbitration; Industrial 
Arbitration 

Asia-Pacific Region — see also China; Japan; see also 
under Human Rights 

lawyers exchange, 488 

Associations — see Clubs and Associations 

Asylum — see Immigration Law 

Australian Law Journal — 
editorial arrangements, 283, 551 
Queensland correspondent, 91,  

Australian Republic — 
referenda, 149 
 

B 

Bailment — 
rights of owner of railway carriages after collision, 223 

Banker and Customer — 
cybercrime — see Cybercrime 

Bankruptcy — 
notices, powers of attorney, 168 

Barristers — see Counsel 

Book Reviews — 
Bennett, J M, Colonial Law Lords: The Judiciary and 

the Beginning of Responsible Government in 
New South Wales, 472 

Boer, Ben and Graeme Wiffen, Heritage Law in 
Australia, 203 

Degeling, Simone and James Edelman (eds), Equity in 
Commercial Law, 329 

Fatima, Shaheed, Using International Law in Domestic 
Courts, 478 

Frost, Michael H, Introduction to Classical Legal 
Rhetoric: a Lost Heritage, 202 

Hague, Ralph M, Hague’s History of the Law in South 
Australia 1837–1867, 473 

Handley, K R, Estoppel by Conduct and Election, 783 
Kimble, Joseph, Lifting the Fog of Legalese: Essays on 

Plain Language, 623 
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Book Reviews — continued 
Megarry, R E, A New Miscellany-at-Law: Yet Another 

Diversion for Lawyers and Others, 475 
Prest, Wilfred (ed), The Letters of Sir William 

Blackstone 1744–1780, 500 
Purdon, Susan and Aladin Rahemtula (eds), A 

Woman’s Place: 100 Years of Queensland 
Women Lawyers, 781 

Ross, David, Advocacy, 204 
Waters, Donovan W M, Mark Gillen and Lionel Smith, 

Waters’ Law of Trusts in Canada (3rd ed), 472 
Woodward, Edward (Sir), One Brief Interval: a 

Memoir, 202 

Building — 
encroachment of buildings 

trifling effect, 287 

Building Contracts — 
subcontractors, security of payment, 214 

 

C 

Caveats — see Contract for Sale of Land 

Children — 
adoption — see Adoption 
assaults against, specialist courts, 212 
foster care 

permanent, and adoption, 811 
respect for private & family life, 504 

schools’ standard of care, 226 

China — 
human rights, 186 

Choses in Action — 
car licence plates, 652 

Class Actions — 
clients of law firm acting, 738* 
group represented, 738* 

Clubs and Associations — 
incorporation, 15 
international, Red Cross emblem, 221 
termination of community schemes, 19 

Commercial Arbitration — 
breach of warrant of authority, 720 
international — see International Commercial 

Arbitration 
misnomer, 719 
service by email, 505 

Commercial Law — see also Companies and 
Corporations 

international arbitration — see International 
Commercial Arbitration 

international litigation — see International 
Commercial Litigation 

litigation, extent of documentation, 791 
United States, 646 

Committal Proceedings — 
constitutional validity, 507 

Communications— 
grossly offensive messages, 569 

Companies and Corporations — 
accounting standards — see Accounting Standards 
associations upgraded to corporations, 15 
deeds poll executed by two parties, 295 
directors, indemnity rights, 720 
fusion of jurisdictions, 294 
insolvency — see Insolvency 
managed investment schemes — see Managed 

Investment Schemes 
oppression, subsidiaries, 15 
share buy-backs, pre-emptive articles, 226 
shareholders 

class actions, 738 
joint, voting rights, 719 

winding up, just and equitable ground, date, 813 

Computers — see also Cybercrime; Internet 
magistrates’ use in court, 282 

Conferences — 
judges’ attendance at, overseas, 10 

Congo, Democratic Republic of — 
dispute with Rwanda, 351 
dispute with Uganda, 162 

Constitutional Law — see also Australian Republic 
committal proceedings, 507 
prosecution of head of state (Iraq), 170 
Scarman’s contribution, 311 

Consumer Protection — see also Trade Practices; 
Warranties 

Contract — see also Building Contracts; Contract for 
Sale of Land; Employment Law 

champerty, equitable assignments, 17 
copyright infringement, 174 
election to affirm, 569 
employment — see Employment Law 
existence of construction contract, 507 
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Contract — continued 
mistake doctrine, 95 
mitigation of damages — see Damages 
rectification, 427 
signature, email address as, 568 
subjective intentions of party, 18 
written offer, 168 

Contract for Sale of Land — 
caveats 

balance of convenience, 348 
enforceability of “no caveat” clauses, 215 
undertakings as to damages, 349 
validity of, 569 

split deposits, 347, 491 
Conversion — 

declaratory action not appropriate, 721 
domain name, 293 

Conveyancing — see also Contract for Sale of Land 
declaration of trust, 796 
deeds & covenants enforceable at suit of non-party, 

639 
miscalculation of area, 347 
part performance, 796 
process, 154 
solicitor’s undertaking to pay GST on transactions, 436 
tender of performance, 437 
termination for repudiation, 716 

Copyright — 
breach of contract, 174 

Coroners — 
disposal of body, 812 

Corporations Law — see Companies and Corporations 
Costs — 

against witnesses, 94 
computerised legal research, 437 
family law services prior to proceedings, 644 
mistrials, 553 

Counsel — see also Advocacy; Senior Counsel 
communications with court, apprehended bias, 508 
discussions with media, 211 
immunity from suit 

D’Orta-Ekenaike v Victoria Legal Aid, 513* 
boundaries of immunity, 525 
finality principle, 516 
practical application of intimate connection test, 

526 
Standing Committee of Attorneys-General (SCAG) 

Options Paper, 488 
submissions, extent of, 791 

Courts — see also Appellate Courts; Tribunals 
administration 

budget (NSW), 862* 
current system, 862 
single line budget, 864 

assaults against children, 212 
buildings, Supreme Court of Victoria, 10 
e-courts (NSW), 282 
etiquette 

bar table, 85 
coded messages, 489 
politeness, 151, 488 

funding, 280 
internet and, 281 
open courts 

procedure, 83 
security, 84 

reform (UK), 416 

Covenants — see Landlord and Tenant 

Criminal Law and Procedure — see also Evidence; 
Murder; Privilege Against Self-Incrimination; 
Sentencing; Sex Crimes; Sexual Assault 

appeal – see Appeal and New Trial 
assault, cutting hair, 358 
committal proceedings — see Committal 

Proceedings 
defences, necessity, 356 
double jeopardy, law reform (NSW), 711 
jurisdiction, New South Wales Industrial Relations, 

Commission, 356 
probability, 511 

Cross-Examination — see Advocacy 

Cybercrime — 
banking industry, 694 

costs, 697 
developments, 697 
incidents, 696 
reporting and detection, 695 

business concerns, 701 
financial services industry, 694* 

initiatives, 702 
investigation & strategic partnerships, 699 

issues for future, 703 
uniqueness, 697 

Cyberspace — see Internet 
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D 

Damages — see also Negligence 
breach of freezing orders, 94, 813 
contract, mitigation, 155, 799 
conversion of domain name, 293 
personal injury, small claims, 794 
undertakings as to, slip rule, 357 
unlawful conduct by police, 224 

Defamation — 
actions by judicial officers — see Judicial Officers 

Defence and War — see also Terrorism 
foreign prisoners held by US, 232* 

Discrimination Legislation — see also Vilification 
employment of clergy, 577 

Percy case, 578 

Double Jeopardy — see Criminal Law and Procedure 
 

E 

Easements — 
compensation for grant, 652 
compulsory, 559 
extinguishment, by subsequent events, 359 
obsolescence, 293 

Economic Loss — see under Negligence 

Employment Law — 
clergy, 571* 

status under common law, 573 
discrimination in employment, 577 

Percy case, 578 
contract, implied terms, 812 
security clearances, 339 

Enforcement — see under Judgments and Orders 

England — see United Kingdom 

Environmental Law 
conflict between executive and judiciary (NSW), 100 

Equitable Mortgages — 
deposit of third party title documents, 121* 

Australian position, 124 
English position, 123 
third party presumptive equitable mortgages, 125 

Equity — 
corporations law and, 294 
“equity’s darling”, 792 
orders, territorial ambit, 636 
theft principle, 531* 
unjust enrichment — see Unjust Enrichment 

Estoppel — 
fusion of law and equity, 736 
English decisions, 557 
High Court decisions, 724* 

Commonwealth v Verwayen, 731 
Foran v Wight, 730 
Waltons Stores, 724 

issue estoppel, solicitors’ disciplinary tribunal decision, 
568 

Jorden v Money, 733 
promissory, trumping defence, 732 
single overarching principle, 737 
statements as to the future, 735 

Evidence — see also Advocacy 
expert – see Expert Evidence 
gathering, road closures, 211 
simplicity in presentation, 219 
truth and, 655* – see also Fact Finding 
uncharged criminal acts, 188* 

admissibility, 192 
credibility, 194 
defence evidence, 200 
directions to the jury, 197 

possible directions, 198 
drug cases, 195 
guilty passion, 194 
history, 189 
indictment, 196 
latent ambiguity, 190 
legislation, 196 
logic, 191 
multiple complainants, 195 
objections and pleas, 197 
R v Ball, 190 
recent history, 191 
relationship, 193 
risk of manufacture, 192 
sentencing, 199 
standard of proof, 196 
subsequent uncharged acts, 194 
true context, 193 
wrong admission of uncharged acts, 189 



     The Australian Law Journal — Vol 80 875 

 

*  Indicates the more important references. 

Executive — 
conflict with judiciary, 97* 

asylum seekers (England), 97 
environmental law (NSW), 100 

Expert Evidence — 
cost orders against witnesses, 94 
fact finding, 460 
joint reports, 92 
law reform (NSW), 86 

 
F 

Fact Finding — see also Evidence 
analysis, 457 
appellate courts, 672 
Browne v Dunn rule, 456 
cognitive illusions, 668 
Connor v Blacktown District Hospital rule, 456 
demeanour, 669 

controlling findings, 673 
expert evidence, 460 
guidelines, 454* 
inter-disciplinary approach, 671 
Jones v Dunkel rule, 455 
judicial partiality, 670 
pitfalls, 459, 667* 
primary principles, 456 
publications on, 458 
techniques, 672 
truth of evidence, 655* 

Fair Trading — see Trade Practices 

Family Law — 
costs for services prior to proceedings, 644 
financial agreements 

independent legal advice, 425 
no future spousal maintenance, 288 
property acquired after divorce, 425 

legal practitioners 
independent legal advice, 425 
telephone inquires & conflict of interest, 426 

polygamous marriages, recognition of, 288 
property held by discretionary trusts, 643 

Family Provision — 
law reform, 637 

Fiduciary Duty — 
legal professional privilege, 295 
solicitors, contractual retainer, 225 
volunteer’s restitution of innocently received property, 

172 

Fiji — 
currency, 359 
judge seeks disqualification of appeal judge, 435 

Finance — 
cybercrime — see Cybercrime 
usury, 811 

Freedom of Speech — 
defamation of judicial officers, 614 
political discussion, 22* 

Freezing Orders — 
breach of, liability for damages, 94, 813 
international commercial litigation, 448 
 

G 

Goods and Services Tax (GST) — 
solicitor’s undertaking to pay on conveyancing 

transactions, 436 
 

H 

High Court — see also Precedents 
buildings, Melbourne, 10 
judges, number of, 213 
judgments, dissenting & unanimous, 279 
negligence cases, 279 

special leave applications, 285 
statistics, 638 

House of Lords — 
conflict with Privy Council, 294 
legislative powers, 46 

Human Rights — 
appeals from rulings in camera (UK), 358 
Asia-Pacific region, 178* 

Asia-Pacific Regional Forum of National Human 
Rights Commissions, 181 

Asian Human Rights Charter, 182 
Asian values vs universal definition, 179 
Beijing Statement of Principles of the Independence 

of the Judiciary, 183 
sovereignty of the state: terrorism, 185 

China, 186 
land law, 10 
Scarman’s contribution, 310 
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I 

Immigration Law — 
asylum seekers (England), 97 
domestic violence, 95 
ordinary words, 223 

Income Tax —  
assignment, validity of, 721 

India — 
outsourcing of foreign legal process, 9 

Industrial Arbitration — 
tribunals, 7 

Industrial Law — 
criminal jurisdiction (NSW), 356 

Insolvency — see also Bankruptcy 
cross border, 447, 650 
insolvent trading, trustee companies, 93 

Insurance — 
duty of good faith, 387* 

background & context, 387 
insured’s perspective, 390 

conduct of claim, 399 
investigation of claim, 393 

United States & Australia compared, 407 
International Commercial Arbitration — 

advantages over litigation, 440 

International Commercial Litigation — 
arbitration — see International Commercial 

Arbitration 
assistance with evidence, 446 
Australia and New Zealand, 451 
civil procedure, 443 
comity and reciprocity, 439 
cross border insolvency, 447 
enforcement of foreign judgments, 449 
freezing orders, 448 
legal risk in international transactions, 440 
transaction costs, 438* 
service of process, 445 
venue disputation, 441 

International Court of Justice — 
appointment, 555 
Democratic Republic of Congo v Rwanda, 351 
Democratic Republic of Congo v Uganda, 162 
reservations about jurisdiction, 351* 

ministerial statements, 351 
reciprocal commitments, 353 
treaties, 352 

International Law — see also International Court of 
Justice; Shipping and Navigation 

associations, Red Cross emblem, 221 
extradition, 552 
prosecution of head of state (Iraq), 170 
right to self-defence, 163 

Internet — see also Cybercrime 
agency law in cyberspace (US), 157 
court system and, 281 
domain names, damages for conversion, 293 

Iraq — 
prosecution of Saddam Hussein, 170 
 

J 

Japan — 
judicial exchange, 487 

Joint Tenants — 
severance, threatened, injunction to restrain, 557 

Journalists — see Media 

Judges —  
acting, 712 
age, 84, 714 
appointment 

criticism of, 416 
South Africa, 213 
United Kingdom, 416 
United States, 147 
Western Australia, 487 

Asia Pacific region, 487 
assistants, appointment (Tas), 554 
associate justices (NSW), 85 
bias, apprehended, communications with counsel, 508 
complaints against, 280 
conference attendance — see Conferences 
conflict with executive — see Executive 
control of conduct of litigation, 551, 791 
coping, 714 
criticism of, 415, 551, 793 
decisions — see Judgments and Orders 
defamation of — see under Judicial Officers 
disqualification 

judge seeks disqualification of appeal judge (Fiji), 
435 

shortly prior to long trial, 360 
health, age & infirmity, 84 
independence — see Judicial Independence 
liability for costs of mistrials, 553 
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Judges — continued 
media criticism of, 551, 793 
peer review, 553 
recusation, 360 
retirement 

age, 86 
voluntary, 84 

titles, 85 

Judgments and Orders — 
decrees in equity 

territorial ambit, 636 
discretionary decisions 

appellate court’s interference with, 636 
dissenting opinions, 714 
enforcement of foreign judgments 

Australian judgments in US, 361* 
choice of rendering forum, 384 
common law, 365 
evidence to meet due process, 383 
procedure, 382 
Recognition Act, 377 

international commercial litigation, 449 
recognition & enforcement of US judgments in 

Australia, 363* 
freezing orders — see Freezing Orders 
revision, 293 
suppression of names & details of litigants, 793 
unreported, use in court, 149 

Judicial Independence — see also Human Rights 
conflict with executive — see Executive 

Judicial Officers — see also Judges; Magistrates 
actions for defamation by, 602* 

free speech, 614 
future actions, 613 
judicial restraint policy, 603 

challenges to, 606 
public confidence in judiciary, 614 
qualified privilege, 619 

supporting arguments, 604 
age & infirmity, 84 
titles, 85 

Jurisprudence — 
values, 487 

Jury — 
majority verdicts (NSW), 7 
reserve jurors, 282, 556 
sentencing (NSW), 554 
stress on jurors, 148 
verdict, given on Sunday, 719 

L 

Land — see Real Property 

Landlord and Tenant — see also Leases 
covenants, negative and positive, 217 
“keep open” obligation, damages for tenant’s breach, 

286 
liability for defective premises, 87, 284 
material breaches, 492 
rent review 

failing agreement, 286 
notices, 421 
valuation, 717 

retail tenancies 
NSW, 7 
Vic, 424 

set-off against purchaser of reversion, 642 
tenants and licensees, 285, 423 
tenant’s equitable rights to have lease rectified, 216 

Language — see Statutory Interpretation; Words and 
Phrases 

Law Reform — 
Scarman’s contribution, 301 
Western Australia, 487 

Law Reports — 
review (NSW), 339 
editing, 341 

Lawyers — see Legal Practitioners 

Leases — see also Landlord and Tenant 
periodic, term of, 493 
terms of, avoidance of stamp duty, 653 

Legal Aid — 
annual report (NSW, 2004/05), 10 

Legal Education — 
university law school graduates, 8 

Legal Practitioners — see also Counsel; Legal 
Professional Privilege; Personalia/People in the 
Law; Solicitors 

complaints against 
withdrawal not competent, 15 

interstate practice, 281 
speaking to media, 211 
telephone enquiries & conflict of interest, 426 
time costing, 280 
university law school graduates, 8 
women, centenary of admission (Qld), 151 
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Legal Professional Privilege — 
development of, 132 
exceptions & exclusions 

fiduciary duties, 295 
expansion in Pratt Holdings case, 462* 

loss assessors’ reports, 464 
foreign lawyers in Australia, 131* 

Kennedy case, 134 
reciprocity test, 138 

United States, 489 

Legal Research — 
costs, 437 

Legal Representation 
unbundling of representation, 358 

Legal Systems — 
criticism of, 713 

Legislative Powers 
implied limitations (UK), 40* 

challenge to validity of Hunting Act 2004 and 
Parliament Act 1949, 40 

justiciability, 41 
power to legislate under Parliament Act 1911, 43 

Court of Appeal, 43 
House of Lords, 46 

use of legislative sources, 49 

Letters to the Editor, 556 

Limitation of Actions — 
acknowledgement, 651 

Litigation — see also Practice and Procedure 
common law cases, 712 
funding, 712 
statistics, 490 

Local Government — 
time of service of council notices, 21 
 

M 

Magistrates — 
anecdotes, 147 
computer use in court, 282 
function, 7 

Managed Investment Schemes — 
public unit trusts & the rule against perpetuities, 675* 
rights of unpaid trustees, 357 

Marriage — see Family Law 

Media — 
criticism of judges, 551, 793 
lawyers speaking about cases, 211 
police assisting, 281 

Medical Law — 
disciplinary proceeding against medical practitioner 

following evidence in court, 436 
doctors’ duties to the dying, 169 
medical records 

ownership of, 814 
production & public interest immunity, 567 

Migration Law — see Immigration Law 

Military Law — see also Defence and War 
civilians tried by tribunals (US), 553 

Money — 
exchange of currency & sale of goods, 359 
usury, 811 

Mortgages 
deposit of title deeds, 153 
equitable — see Equitable Mortgages 
interest rate alteration, 18, 420 
sale by mortgagee, purity of purpose, 721 
valuation default clauses, 754* 

challenges to valuation, 758 
Consumer Credit Code, 760 

notice and enforcement of mortgage, 762 
partial repayment, 763 
unjust transactions, 763 

Contracts Review Act, 760 
obligations on providers of advice, 759 
title, 763 
uncertainty surrounding lender’s satisfaction, 756 
valuation prior to approval, 758 
wording, 755 

Motor Vehicles — see Vehicles and Traffic 

Murder — 
character of murderers, 150 
probability, 511 
 

N 

Negligence —  
contributory, smoking & asbestosis, 570 
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Negligence — continued 
economic loss 

public liability, 241* 
Anns case, 242, 246, 248 
building cases, 241 
local authority’s liability, 251 
powers and duties, 244 
primary liability of builder, 250 
reliance factor, 249 
statute of limitations, 245 
type of loss, 245 

High Court cases, 279 
personal injury litigation, statistics, 490 

New South Wales — 
Bar Council, elections, 91 
Legal Aid, annual report 2004/05, 10 
Local Courts, annual report 2005, 794 
Senior Counsel appointed, 793, 806 

New Zealand — 
international commercial litigation, 451 

Nuisance — see Private Nuisance; Public Nuisance 
 

O 

Obituaries — 
Clarkson, Gresley D (Judge), 75 
Cooke of Thorndon (Right Hon Lord), 868 
Davies, Michael (Sir), 869 
Else-Mitchell, Rae (Hon), 551, 625* 
Hely, Peter Graham, 541* 
O’Sullivan, Laurence Gregory, 870 
Scarman (Lord), 299* 
Starke, Joseph Gabriel (Professor), 211, 331* 
Wilson, Ronald D (Sir), 75 
 

P 

Parliament — see Legislative Powers 
Partnership — 

dissolution, trading with assets thereafter, 651 
principals not sharing profits, 815 

Perpetuities — 
public unit trusts, 685* 

application of rule against remoteness of vesting, 
688 

Australian responses to problem, 690 
conflict of laws, 691 
powers to issue of new units, 689 
redemption of units, 689 
remoteness rule and future property interests, 687 

Personalia/People in the Law — see also Counsel; Legal 
Practitioners; Obituaries 

Basten, John (Justice), 433 
Blackstone, William (Sir), 500 
Buchanan, R J (Justice), 802 
Buss, Michael J (Justice), 808 
Collier, Berna (Justice), 501 
Graham, Peter R (Justice), 432 
Hack, Philip (Deputy President), 501 
Hoeben, C R R (Justice), 434 
Holmes, Catherine (Justice), 502 
Jessup, C N (Justice), 802 
Keith, Kenneth (Sir), 555 
Lyons, Ann (Justice), 502 
McPherson, B H (Justice), 806 
Malcolm, David K (Chief Justice), 809 
Martin, Wayne S (Chief Justice), 809 
Middleton, John E (Justice), 803 
Price, Derek Michael (Justice), 806 
Rares, Steven (Justice), 804 
Scarman (Lord), 299 
Toogood, Ken (PSM), 503 
Tracey, R R S (Justice), 805 
White, Michael (Dr), 91 
Wilcox, Murray (Justice), 793, 806 

Police — 
applications to DPP, 281 
media use, 281 
unlawful conduct by, damages for, 224 

Political discussion — see under Freedom of Speech 

Powers of Attorney — 
bankruptcy notices, 168 

Practice and Procedure — see also Litigation; Service 
case-splitting, civil penalty proceedings, 722 
outsourcing of process to India, 9 

Precedents — 
domestic violence, 95 
High Court, lower courts’ failure to follow decisions, 

509 

Principals and Agents — see Agency Law 

Privacy — 
publication and public interest, 167 

Private Nuisance — 
removal of support to land, 436 

Privilege — see Legal Professional Privilege 

Privilege against Self-Incrimination — 
right to silence not limited (NSW), 489 
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Privy Council — 
conflict with House of Lords, 294 

Procedure — see Practice and Procedure 

Public Interest — 
production of medical records, 567 

Public Nuisance — 
essential elements, 17 
postage 

knowledge of consequences, 506 
racially offensive material, 506 

Purchase Money — 
security interest 

Australian case law, 53* 
agreement and subrogation to vendor’s lien, 63 
Cann: single, indivisible transaction, 66 
Connolly Brothers: decision at first instance, 55 
Connolly Brothers and registrable charges, 61 
Connolly Brothers via Holroyd v Marshall: 

decision in Court of Appeal, 56 
limits to utility of subrogation to unpaid 

vendor’s lien, 65 
Torrens Title land, 60 
understanding vs agreement, 62 
vendor’s lien and prior floating charge, 64 
 

Q 

Queensland — 
centenary of admission of female practitioners, 151 
Senior Counsel appointed, 91 

 

R 

Race — see Discrimination Legislation; Vilification 

Real Property — see also Easements; Mortgages; 
Torrens System; Vendor and Purchaser 

acceleration of future interests, 167 
adverse possession, fencing & limitation period, 560 
council’s powers, 285 
dealing with interest in, 89 
encroachments — see Building 
fixtures, chandeliers not, 266 
human rights, 10 
licence to enter coupled with grant, 88 
rights to underground water, 349 

Refugee Status — see Immigration Law 

Religion — 
Christmas, 148, 283 
employment of clergy — see Employment Law 
foreign trusts, 17 

Representative Action — see Class Actions 

Republic — see Australian Republic 

Restrictive Covenants — 
demolition of building in breach of, 12 
modification or extinguishment, 13 
rights of pre-emption as, 14 

Rwanda — 
dispute with Democratic Republic of Congo, 351 
 

S 

Sale of Goods — 
exchange of foreign money, 359 

Schools — see Children 

Security — 
quotation, 11 

Security Clearances — 
government employment, 339 

Security Interest — 
purchase money — see Purchase Money 

Self-Represented Litigants — 
unbundling of representation, 358 

Senior Counsel — 
appointment 

process, 635 
New South Wales, 793, 806 
Queensland, 91 
women, 635, 638 

Sentencing —  
juries (NSW), 554 
truth in, 551 

Service of Process— 
copy and original, 18 
council notices, 21 
email in arbitration disputes, 505 
international commercial litigation, 445 
time and place, 167 

Sex Crimes —  
services for victims, 150 
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Sex Discrimination — see Discrimination Legislation 

Sexual Assault — 
touching, 92 

Shipping and Navigation — see also Admiralty 
causation, 722 
jet skis, 504 

Solicitors — see also Legal Practitioners 
breach of warrant of authority, 720 
clerks’ authority, 557, 715 
conflicts of interest, 297 
disciplinary tribunal, issue estoppel, 568 
fiduciary duty — see under Fiduciary Duty 
liens, fruits of litigation, 16 

South Africa — 
judicial appointments, 213 

Stamp Duty — 
avoidance, terms of lease, 653 

States and Territories — 
proof of location of borders, 587* 

criminal jurisdiction, 587 
civil jurisdiction, 588 
judicial notice, 589 
onus of proof, 597 
probative evidence, 600 
standard of proof, 597 

Statutory Interpretation — see also Words and 
Phrases 

Acts Interpretation Act (ss 15AA and 15AB), 856 
purposive (US), 849 

cases, 853 
Hart & Sacks model, 849, 860 
overview, 851 
use of legislative history, 853 

Statutory Wills — see under Wills 

Succession — see also Wills 
events, attainment of particular age, 231 
 

T 

Taxation — see Goods and Services Tax (GST); Income 
Tax; Stamp Duty 

Tenants in Common — 
licences and leases, 285 

Terrorism — 
appeals from rulings in camera (UK), 358 
control orders, 636, 814, 831 
counter-terrorist legislation and cases, 818* 

European Convention on Human Rights and Human 
Rights Act 1998 (UK), 820 

legislative and executive action, 835 
role of courts, 837 
seriousness of threat, 834 
special trial procedures, 833 

deportation, 821 
detention, 839* 

Australian constitutional context, 839 
separation of powers doctrine, 840 

Guantanamo Bay, 232*, 827 
preventative detention powers, 841 

alleged terrorists, 843 
proven terrorists, 843 
terror suspects, 842 

United Kingdom cases, 821 
sovereignty of the state (Asia-Pacific region), 185 
torture, 829 

Theft Principle— see Equity 

Torrens System — 
caveats — see Contract for Sale of Land 
easements — see Easements 
indefeasibility of title, council consent conditions, 285 
purchase money security interest, 60 
writs of execution, unregistered purchasers, 640 

Tort —  
conversion — see Conversion 

Torture — see Terrorism 

Tracing — 
Canada, 495 

Trade Practices — 
causation and remoteness, 316* 

Allianz Australia case, 323 
common law, 318 
Ipp Report, 322 
policy and causation, 321 
Trade Practices Act, 318 
Travel Compensation Fund case, 324 

misleading or deceptive conduct,  
accessorial liability, 104* 

common law, 104 
liability as principal contravener, 115 
State Fair Trading Acts, 114 
Trade Practices Act s 75B, 106 



882     The Australian Law Journal — Vol 80 

 

   *  Indicates the more important references. 

Traffic Law — see Vehicles and Traffic 

Tribunals — 
history, 7 
industrial — see Industrial Arbitration 
military — see Military Law 
United Kingdom, 417 

Trusts and Trustees — 
declaration of trust, 796 
discretionary power, invalid exercise of, 561 
discretionary trusts, family law, 643 
foreign religious trusts, 17 
insolvent trading, 93 
managed investment schemes, rights of unpaid trustee, 

357 
perpetuities, gift to “my grandchildren”, 811 
resettlement, 254* 

Australian Taxation Office’s statement of 
principles, 269 

basic trust principles, 255 
interaction of contract and equity, 256 
Saunders v Vautier, 257 

case law on meaning of “resettlement”, 260 
express power of amendment, 265 
rights and obligations, 262 
stamp duty cases, 267 
“whole substratum” test, 258 

rule in Phipps v Ackers, 227 
trustee who is also beneficiary occupying trust 

property, 224 
 

U 

Uganda — 
dispute with Democratic Republic of Congo, 162 

United Kingdom 
conflict between House of Lords and Privy Council, 

294 
legislative powers, 40* 
reform of justice system, 416 
sentencing, 551 
tribunals, 416 

United States — 
agency law in cyberspace, 157 
Christmas, 148, 283 
commercial code, 646 
enforcement of judgments, 361* 

foreign prisoners held at Guantánamo Bay, 232* 
Johnson v Eisentrager, 235 
judicial review of government action during war 

(inter arma silent leges), 233 
Rasul v Bush, 237 

insurance, duty of good faith, 387* 
military tribunals, 553 
outsourcing of legal process to India, 9 
Supreme Court selection process, 147 

Unjust Enrichment  
knowing receipt, 765* 

conventional approach, 772 
duality of claims approach, 775 

Bryan’s analysis, 777 
future of recipient liability, 780 
Say-Dee v Farah, 766 

later proceedings, 768 
strict liability approach, 774 

volunteer innocently receiving property, 172 
 

V 

Vehicles and Traffic — 
licence plates, rights of property in holder, 652 
road closures after accidents, 211 

Vendor and Purchaser — see also Contract for Sale of 
Land; Conveyancing; Purchase Money 

penalties, 153 
vendor as trustee, 88 

Victims of Crime — 
sex crime complaints, 150 

Victoria — 
Bar Council, elections, 807 
Supreme Court, building, 10 

Vilification — 
race (UK) 

“foreigners”, 356 
postal campaign, 506 
public communication systems, 570 

 

W 

Warranties — 
multinational corporations, 149 

Websites — see Internet 

Western Australia — 
Chief Justice, 487 
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Wills — 
beneficiary predeceasing testator, statutory 

modification (Qld), 225 
“cut off with a shilling”, 344 
freedom of testation, 344 
inofficious testaments, 344 
statutory, for persons lacking capacity, 68* 

cases, 71 
history, 68 

Australian developments, 70 
English initiatives, 68 

Victorian legislation, 73 
Western Australian developments, 72 

compared with English legislation, 73 
 

Witnesses 
cost orders against, 94 
credibility of evidence, 655* 
familiarisation (schooling), 16, 92 

Women — 
legal practitioners (Qld), 151 
senior counsel, 635, 638 

Words and Phrases — 
“copy”, 18 
“equity’s darling”, 792 
“in private”, 223 
“insecticide”, 650 
“probable”, 511 
“resettlement”, 260 
“week”, 223 
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CORRIGENDA 
Vol 80 — 

 Page 186, counsel for second respondent 
For “H Somnez” read “H Sonmez”. 

 Page 1177 [38], line 4 
Delete “appellants’”. 

 Page 1177 [39], lines 1-2 
For “The appellants’ arguments in this Court fastened upon” read “The arguments in this 
Court focused upon”. 

 Page 1177 [39], column 2, line 1 
For “(emphasis added). The appellants submitted, and the” read “(emphasis added). The”. 

 Page 1177 [39], column 2, line 7 
Delete “the appellants submitted, and”. 

 Page 1177 [39], line 15 
Delete comma after “held”. 

 Page 1177 [39], lines 18-19 
For “jurisdiction. The appellants argued that a plea” read “jurisdiction: a plea”. 

 Page 1177 [40], lines 2-3 
For “reasons upon which the appellants fastened must be read in context of the reasons as a 
whole” read “reasons upon which the argument fastened must be read in the context as a 
whole”. 

 Page 1179 [46], line 14 
For “yield the rule, for which the appellants contended” read “yield a rule”. 

 Page 1250, catchwords, third block, line 3 
For “s 688E(1A)” read “s 668E(1A)”. 

_______________ 
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• Kulkarni v Filipowski, 1168 
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 Mallard v The Queen, 160 
 Manley v Alexander, 413 
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 NAIS v Minister for Immigration & Multicultural 
& Indigenous Affairs, 367 

 National Parks & Wildlife Act 1974, Minister 
Administering; Halloran v, 519 

 Neindorf v Junkovic, 341 
* Neindorf; IGA Distribution (SA) Pty Ltd v, 1441 
 New Cap Reinsurance Corporation Ltd (In liq); 

AssetInsure Pty Ltd v, 733 
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 Phillips v The Queen, 537 
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CORRIGENDA 
Vol 80 — 
  Page 186, counsel for second respondent 

For “H Somnez” read “H Sonmez”. 
 Page 1177 [38], line 4 

Delete “appellants’”. 
 Page 1177 [39], lines 1-2 

For “The appellants’ arguments in this Court fastened upon” read “The arguments in this 
Court focused upon”. 

 Page 1177 [39], column 2, line 1 
For “(emphasis added). The appellants submitted, and the” read “(emphasis added). The”. 

 Page 1177 [39], column 2, line 7 
Delete “the appellants submitted, and”. 

 Page 1177 [39], line 15 
Delete comma after “held”. 

 Page 1177 [39], lines 18-19 
For “jurisdiction. The appellants argued that a plea” read “jurisdiction: a plea”. 

 Page 1177 [40], lines 2-3 
For “reasons upon which the appellants fastened must be read in context of the reasons as a 
whole” read “reasons upon which the argument fastened must be read in the context as a 
whole”. 

 Page 1179 [46], line 14 
For “yield the rule, for which the appellants contended” read “yield a rule”. 

 Page 1250, catchwords, third block, line 3 
For “s 688E(1A)” read “s 668E(1A)”. 

_______________ 
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*  This Index is to cases reported in ALJR only.  There is a separate Index to ALJ. 

INDEX*

A 

Administrative Law — 
freedom of information — review of decisions — 

Administrative Appeals Tribunal (Cth) — role of 
tribunal undertaking statutory review of certificate of 
Minister — conclusively denying access to 
documents — claiming disclosure contrary to public 
interest — Freedom of Information Act 1982 (Cth), 
ss 36(3), 58(5) — McKinnon v Secretary, 
Department of Treasury, 1549 

Appeal and New Trial — see also Criminal Law 
appeal — general principles — interference with discretion of 

court below — qualification of expert witness — 
resolution of competing evidence — experts known 
and well-respected by court — in-court statement to 
this effect — whether breach of procedural fairness 
— consequence of failure to accord procedural 
fairness — CSR Ltd v Della Maddalena, 458 

B 
Bankruptcy — 

administration of property —  
effect of bankruptcy on antecedent transactions — transfers 

to defeat creditors and fraudulent dispositions —  
purpose of debtor — “main purpose” — sufficient 

evidence to prove purpose — Bankruptcy Act 
1966 (Cth), ss 121, 121(1)(b) — Trustees of 
the Property of Cummins (A Bankrupt) v 
Cummins, 589 

transfer or disposition of property — bankrupt 
husband — joint tenancy with wife — 
severance by bankrupt — tenancy-in-
common created — proceeds of sale of share 
of wife — whether part of bankrupt’s estate 
— Bankruptcy Act 1966 (Cth), ss 121, 121(1) 
121(1)(a), 121(9)(b) — Land Title Act 1994 
(Qld), s 59(1) — Peldan v Anderson, 1588 

proof of debts — what debts provable — damages — 
unliquidated damages — judgment for breach of 
Corporations Law (Qld), s 995(2) — Bankruptcy 
Act 1966 (Cth), ss 82(1), 82(2), 86, 153(1) — 
Coventry v Charter Pacific Corporation Ltd, 132 

proceedings in connection with sequestration — bankruptcy 
notice — form and contents of bankruptcy notice — 
compliance with prescribed form — misdescription 
of statutory provision — effect upon validity of 
notice — Bankruptcy Act 1966 (Cth), s 306 — 
District Court Act 1973 (NSW), ss 83A, 85 — 
Adams v Lambert, 679 

C 

Citizenship, Immigration and Emigration — 
citizenship and nationality — plaintiff children born in 

Australia to non-resident parents — declarations 
sought that plaintiffs acquired and retained 
Australian citizenship and nationality — deportation 
— power of Commonwealth to make laws with 
respect to citizenship — “citizenship” —“the people 
of the Commonwealth” — Constitution, s 51(xix) — 
Migration Act 1958 (Cth) s 198 — Hwang v 
Commonwealth; Fu v Commonwealth, 125 

migration — review of decisions — Refugee Review Tribunal 
— conduct of review — hearings — meaning of 
hearing “in private” — contrasted with “in public” 
— presence of other persons making common cause 
— Migration Act 1958 (Cth), ss 365, 429 — SZAYW 
v Minister for Immigration & Multicultural & 
Indigenous Affairs, 1599 

refugees — review of protection visa decisions — procedural 
fairness — rules of natural justice — 

failure to disclose adverse information — allegations 
against appellant in letter before tribunal —
whether procedural fairness required disclosure 
of existence or contents of letter — public 
interest in non-disclosure — whether tribunal’s 
statement that it gave no weight to adverse 
information significant — Migration Act 1958 
(Cth) — Applicant VEAL of 2002 v Minister for 
Immigration & Multicultural & Indigenous 
Affairs, 228 

Refugee Review Tribunal — judicial review — inordinate 
delay — approximately five years between 
lodging application and reasons — jurisdictional 
error — relevant principles — NAIS v Minister 
for Immigration & Multicultural & Indigenous 
Affairs, 367 

Constitutional Law — 
non-judicial organs of government — 

Crown — administrative machinery of government — 
collection, appropriation and expenditure of 
public money — prospective industrial relations 
legislation — government advertising campaign 
— validity of appropriation — statutory 
construction — statutory outcomes — portfolio 
budget statements — role of — “departmental 
item” — “departmental expenditure” — meaning 
of — Constitution, ss 81, 83 — Appropriation 
Act (No 1) 2005-2006 (Cth), ss 3, 7, 7(2), 8, 8(2), 
Sch 1 — Combet v Commonwealth, 247 
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Constitutional Law — continued 
non-judicial organs of government — continued 

legislature — legislation and legislative powers — 
extraterritorial operation of legislation — 
inconsistency of state laws — choice of law rules 
— motor vehicle accidents — whether NSW 
legislation spoke to litigation undertaken in 
County Court of Victoria — Sweedman v 
Transport Accident Commission, 646 

operation and effect of Commonwealth Constitution — 
external affairs power — 

extradition — no necessity for treaty obligation — 
Constitution, s 51(xxix) — Vasiljkovic v 
Commonwealth, 1399 

geographic externality principle — consideration of 
possible lacuna in legislative powers — 
Constitution s 51(xxix) — XYZ v 
Commonwealth, 1036 

naturalisation and aliens —  
children born in Australia to foreign nationals — no 

entitlement to Australian citizenship — 
meaning of “aliens” — power of 
Commonwealth to remove from Australia — 
consideration of concept of “constitutional 
citizenship” — Constitution, s 51(xix) — 
Australian Citizenship Act 1948 (Cth), 
s 10(2) — Migration Act 1958 (Cth), ss 189, 
198 — Koroitamana (an Infant by her Next 
Friend Naikelekele v Commonwealth, 1146 

plaintiff children born in Australia to non-resident 
parents — declarations sought that plaintiffs 
acquired and retained Australian citizenship 
and nationality — deportation — 
“citizenship” —“the people of the 
Commonwealth” — power of 
Commonwealth to make laws with respect to 
citizenship — validity of Australian 
Citizenship Act 1948 (Cth), s 10(2) — 
Constitution, s 51(xix) — Migration Act 
1958 (Cth) s 198 — Hwang v 
Commonwealth; Fu v Commonwealth, 125 

nature and scope of Commonwealth powers — separation 
of powers — judicial power — penal laws — 
extradition laws — detention pending 
determination of surrender — “exceptional 
cases” — Constitution, Ch III — Vasiljkovic v 
Commonwealth, 1399 

powers with respect to property — power to acquire 
property on just terms — forfeiture of 
superannuation — corruption offence by public 
servant — provision of “just terms” not required 
— Constitution, s 51(xxxi) — Crimes 
(Superannuation Benefits) Act 1989 (Cth), Pt 2 
— Theophanous v Commonwealth, 886 

restrictions on Commonwealth and State legislation — 
discrimination between residents of different 
States (Constitution, s 117) — resident of New 
South Wales — liability for indemnity of 
Transport Accident Commission — Transport 
Accident Act 1986 (Vic), s 94 — Sweedman v 
Transport Accident Commission, 646 

service and execution of process and judgments — 
tribunals — investigative functions — extra-
jurisdictional service of summons — validity of 
service — Constitution, s 51(xxiv) — Service 
and Execution of Process Act 1992 (Cth), s 76 — 
Dalton v NSW Crime Commission, 860 

Contracts — 
general contractual principles — construction and 

interpretation of contracts — penalties and 
liquidated damages — general principles — breach 
of collateral agreement — termination of collateral 
agreement pursuant to contractual power — option 
to buy back exercisable on termination of collateral 
agreement — whether option void and 
unenforceable as penalty — whether exercise of 
option oppressive or extravagant and unconscionable 
— comparison with genuine pre-estimate of damage 
— relevance of proportionality — Ringrow Pty Ltd v 
BP Australia Pty Ltd; Ultimate Fuel Pty Ltd v BP 
Australia Pty Ltd; Nader-One Pty Ltd v BP Australia 
Pty Ltd, 219 

Conveyancing — 
land titles under the Torrens system — trusts, equities and 

unregistered instruments and interests — equitable 
estates and interests — compulsory acquisition of 
land — compensation for — transfer by order of court 
— vesting pursuant to statute — Corporations Law 
(Cth), s 413 — Halloran v Minister Administering 
National Parks and Wildlife Act 1974, 519 

relationship of vendor and purchaser — matters arising 
between contract and conveyance — possession — 
special condition — access to land prior to 
completion — subject to approval from vendor — 
vendor must exercise right reasonably — damages 
— Park v Brothers, 317 

Corporations Law — 
corporate finance — shares — dividends — payable out of 

profits — distinction between company law concept 
and capital gains tax concept of profit — 
Commission of Taxation (Cth) v Sun Alliance 
Investments Pty Ltd (In liq), 202 

management and administration — directors and other 
officers — criminal and statutory civil liability of 
officers — improper use of position — gaining 
advantage for an associated entity — Corporations 
Law, s 232(6) — Doyle v Australian Securities & 
Investments Commission, 405 
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Corporations Law — continued 
supervision — Australian Securities & Investments Commission 

(and its predecessors) — investigations and information 
gathering — consequences — causing civil proceedings 
to be commenced — whether proceedings were 
“matter” — construction and validity of transitional 
provisions — Constitution (Cth), Ch III and ss 
76(ii), 77(iii) — Corporations Act 2001 (Cth), Ch 10 
and s 1401 — Corporations (New South Wales) Act 
1990 (NSW), s 42(1) — Corporations Law (NSW), 
s 1317EA — Judiciary Act 1903 (Cth), s 39(2) — 
Forge v Australian Securities & Investments 
Commission; Australian Securities & Investments 
Commission v Forge; Forge v Australian Securities 
& Investments Commission, 1606 

winding up — conduct and incidents of winding up — 
ranking of claims — priorities — proceeds of 
insurance and reinsurance — contracts of 
reinsurance — application of Corporations Act 2001 
(Cth) s 562A — AssetInsure Pty Ltd v New Cap 
Reinsurance Corporation Ltd (In liq), 733 

Costs —  
departing from the general rule — order for costs on 

indemnity basis — where foundation for costs order 
disappeared — whether costs order should be 
overturned on success of appeal — CSR Ltd v Eddy, 59 

Criminal Law —  
administration of prisons — civil liability —prison’s duty to 

protect safety of prisoners — relevant principles — 
New South Wales v Bujdoso, 236 

appeal and new trial —  
conduct of legal practitioners — incompetence — reasons 

why no miscarriage of justice — outcome of trial 
not unjust — no failure of process departing 
from requirements of fair trial — Criminal Code 
(Qld), s 668E — Nudd v The Queen, 614 

fresh evidence — availability at trial — evidence in 
possession of Crown not disclosed to defence — 
reasons why non-disclosure effected miscarriage 
of justice — Mallard v The Queen, 160 

miscarriage of justice —  
no substantial miscarriage of justice actually occurred 

— importance of error in summing up — 
whether there was no trial at all — Criminal 
Code (Qld), s 688E(1A) — Darkan v The 
Queen; Deemal-Hall v The Queen; McIvor v 
The Queen, 1250 

particular circumstances involving miscarriage — 
improper admission or rejection of evidence 
— application of proviso under Crimes Act 
1958 (Vic), s 568(1) — utility of reference to 
what a jury, actual trial jury or hypothetical 
reasonable jury, would have done —
functions and tasks of appellate court — 
Weiss v The Queen, 444 

evidence — 
similar facts — sexual offending against multiple 

complainants — admissibility of similar fact 
evidence — principles for admissibility of 
similar fact evidence —  Pfennig v The Queen 
(1995) 182 CLR 461 — where similar fact 
evidence demonstrative of guilt — relevance of 
similar fact evidence to issue of consent — 
Phillips v The Queen, 537 

standard of proof — direction to jury on meaning of “a 
probable consequence” — distinguished from 
expression “beyond reasonable doubt” — 
explanation by trial judge permissible — Darkan 
v The Queen; Deemal-Hall v The Queen; McIvor 
v The Queen, 1250 

general matters — criminal liability and capacity — defence 
matters — accident — event occurring by accident 
or chance — failure to direct jury on defence of 
accident —defence counsel requested direction at 
trial — whether defence of accident open on 
evidence — whether other directions to jury 
subsumed any separate direction on accident — 
relationship between defence of accident or murder 
— Criminal Code (Qld), s 23(1)(b) — Stevens v The 
Queen, 91 

judgment and punishment — sentence — factors to be taken 
into account — purpose of sentence — protection of 
community and preventative detention — indefinite 
sentence — principles to be applied when exercising 
power to impose — appellate reconsideration of 
exercise of sentencing discretion — Penalties and 
Sentences Act 1992 (Qld), s 163, Pt 10 — Buckley v 
The Queen, 605 

jurisdiction, practice and procedure — 
information, indictment or presentment — joinder — joint 

or separate trial — effect of embarrassment or 
prejudice — series of offences against multiple 
complainants — mutual admissibility of 
evidence — appropriateness of separate trial of 
counts pertaining to each complainant — 
Phillips v The Queen, 537 

judgment and punishment — orders for compensation, 
reparation, restitution, forfeiture and other 
matters relating to disposal of property — 
Western Australia — freezing orders — 
resemblance to interlocutory orders — principles 
attending the administration of interlocutory 
orders — expectation that courts will administer 
freezing orders on similar principles — limits of 
power conferred by statute to make freezing 
orders — Crimes (Confiscation of Profits) Act 
1988 (WA) (repealed) s 20(11) — Criminal 
Property Confiscation Act 2000 (WA), ss 43, 
43(3), 45, 45(e), 102, 137 — Director of Public 
Prosecutions Act 1991 (WA), ss 10(1)(a), 16(3), 
20(1) — Mansfield v Director of Public 
Prosecutions (WA), 1366 
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Criminal Law —  continued 
jurisdiction, practice and procedure — continued 

pleas — special pleas — plea of autrefois acquit — 
successive charges of maritime pollution 
offences arising out of the same facts — 
availability of plea of autrefois acquit — 
requirement to be “in jeopardy” — relevance of 
order in which offences charged — stay of 
proceedings — abuse of process — Maritime 
Pollution Act 1987 (NSW), ss 8, 27(1) — Island 
Maritime Ltd v Filipowski; Kulkarni v 
Filipowski, 1168 

witnesses — cross-examination — obligations of counsel 
— rule in Browne v Dunn (1893) 6 R 67 — 
application of — inconsistencies in evidence — 
resolution of — MWJ v The Queen, 329 

offences against decency and morality — obscene, indecent or 
objectionable publications or representations — 
obscene and indecent — possession of child 
pornography — possession of obscene or indecent 
articles — wrongful joinder of counts — 
admissibility of evidence — no substantial 
miscarriage of justice — application of proviso — 
Censorship Act 1996 (WA) — Criminal Code (WA), 
s 689(1) — Bounds v The Queen, 1380 

pardon, commutation of penalty, reference on petition for 
pardon and inquiry after conviction — reference to 
court — jurisdiction of court on reference — 
uninhibited nature of — Criminal Code (WA), 
s 689(1) — Sentencing Act 1995, s 140(1)(a) — 
Mallard v The Queen, 160 

particular offences — offences against the person — 
homicide — murder —  

code provisions — probable consequence of prosecution 
of unlawful purpose — probable consequence 
of counselling to commit offence — “a probable 
consequence” — meaning of — jury direction 
— direction applied by trial courts in State not 
supported by authority — Criminal Code (Qld), 
ss 7(1)(d), 8, 9 — Darkan v The Queen; 
Deemal-Hall v The Queen; McIvor v The 
Queen, 1250 

practice and procedure — alternative verdicts — 
direction to jury — where evidence points to 
murder or nothing — agreement of parties 
that case was one of murder or nothing — 
failure to direct jury on manslaughter — 
whether evidence to support verdict of 
manslaughter — Stevens v The Queen, 91 

sexual offences —  
rape and sexual assault — consent — “is reckless as to 

whether that other person consents” — 
meaning of — Crimes Act 1900 (NSW), 
ss 61I, 61R(1) — Banditt v The Queen, 421 

unlawful sexual intercourse or carnal knowledge — 
sexual intercourse with child under 16 — 
offences with extraterritorial operation 
committed outside Australia — 
Constitutional validity of laws — Crimes Act 
1914 (Cth), ss 50BA, 50BC — XYZ v 
Commonwealth, 1036 

D 

Damages — 
measure and remoteness of damages in actions for tort — 

measure of damages — personal injuries — Sullivan 
v Gordon (1999) 47 NSWLR 319 damages — 
damages for gratuitous services injured plaintiff no 
longer able to provide — recovery of commercial 
value of services — whether Sullivan v Gordon 
damages within rules of Griffiths v Kerkemeyer 
(1977) 139 CLR 161 — whether Sullivan v Gordon 
damages supported by valid analogy to rules of 
Griffiths v Kerkemeyer — assessment of general 
damages —CSR Ltd v Eddy, 59 

Defamation — 
injunctions — interlocutory injunctions — to restrain prior 

publication of possibly defamatory material — 
governing principles — distinguished from 
principles governing interlocutory injunctions in 
other circumstances — significance of publisher’s 
defence — justification — element of “public 
benefit” — Defamation Act 1957 (Tas), s 15 — 
Australian Broadcasting Corporation v O’Neill, 
1672 

E 

Energy and Resources — 
electricity — electricity authorities — building or equipment 

— “used for or associated with” supply, conversion, 
transformation or control of electricity — exemption 
from requirement for development approval — no 
sole purpose test — Development Regulations 1993 
(SA), Sch 14A, para (a)(ii) — Development Act 
1993 (SA), ss 49A, 49A(3) — Hutchison 3G 
Australia Pty Ltd v City of Mitcham, 711 

Environment and Planning — 
undertaking development — poles erected for purposes of 

carrying telecommunications equipment — work 
done under pre-agreed set of terms — terms 
designed to facilitate compliance with statutory 
obligations and minimise disputes — Development 
Act 1993 (SA) — Hutchison 3G Australia Pty Ltd v 
City of Mitcham, 711 

Equity — see Trusts and Trustees 
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Evidence — see also Criminal Law 
judicial notice — matters not requiring proof — inference that 

bankrupt had net taxable income above taxable 
threshold — Trustees of the Property of Cummins (A 
Bankrupt) v Cummins, 589 

Extradition 
determining eligibility to surrender — no prima facie case — 

detention and extradition valid — Extradition Act 
1988 (Cth), ss 19, 21, Pt II — Judiciary Act 1903 
(Cth), s 39B(1A)(c) — Vasiljkovic v 
Commonwealth, 1399 

extradition to and from foreign states — detention of 
Australian citizens — “extraditable person” — no 
special immunity for Australian citizen — 
Extradition Act 1988 (Cth), ss 6, 15 — Extradition 
(Croatia) Regulations 2004 (Cth), reg 4 — 
Vasiljkovic v Commonwealth, 1399 

H 
High Court — 

appellate jurisdiction — powers on appeal — demeanour — 
advantages enjoyed by trial judge — when appellate 
intervention justified — new trial — retrial at large 
— when appropriate — relevant principles — CSR 
Ltd v Della Maddalena, 458 

federal judicature — exclusive and invested jurisdiction — 
federal jurisdiction of State courts — power to invest 
State courts with federal jurisdiction — corporations 
legislation — construction and validity of 
transitional provisions — — Forge v Australian 
Securities & Investments Commission; Australian 
Securities & Investments Commission v Forge; 
Forge v Australian Securities & Investments 
Commission, 1606 

Human Rights — 
discrimination — indirect discrimination — on the ground of 

sex — “requirement or condition” — Anti-
Discrimination Act 1977 (NSW), ss 24(1)(b), 25, 
25(2)(a) — New South Wales v Amery, 753 

I 
Income Tax — 

income tax and related legislation — 
capital gains tax — reduced cost base of assets — 

rebatable dividend adjustment —profits derived 
by company — permanent character of profits — 
realisation of profit — pre-acquisition unrealised 
gain as contributory cause to post-acquisition 
realised profits — dividends attributable to profit 
— Income Tax Assessment Act 1936 (Cth), ss 44, 
160ZK(5), 160ZLA(4) — Taxation Law 
Amendment Act (No 2) 1994 (Cth) — 
Commissioner of Taxation (Cth) v Sun Alliance 
Investments Pty Ltd (In liq), 202 

deductions and rebates in calculating taxable income — 
losses and outgoings incurred in gaining or 
producing the assessable income — 

deductibility of amounts payable in future — liability 
incurred in one year and discharged in 
another — concession fees — licence to use 
capital assets for limited period of concession 
— “incurred” — Income Tax Assessment Act 
1936 (Cth), s 51(1) — Income Tax 
Assessment Act 1997 (Cth), s 8-1 — 
Commissioner of Taxation (Cth) v Citylink 
Melbourne Ltd, 1282 

distinction between capital and revenue items — 
periodic licence fee — concession fees paid 
by operator of road toll business — 
Commissioner of Taxation (Cth) v Citylink 
Melbourne Ltd, 1282 

relation between loss or outgoing and assessable 
income of year of account — payment 
referrable to year of income — whether 
obligation had “come home” — straight line 
apportionment — Commissioner of Taxation 
(Cth) v Citylink Melbourne Ltd, 1282 

Industrial Law (New South Wales) — 
appeals and references — from Industrial Relations 

Commission — operation of privative clause — 
Industrial Relations Act 1996 (NSW), ss 179, 179(1) — 

Fish v Solution 6 Holdings Ltd, 959 

meaning of “decision” — Industrial Relations Act 1996 
(NSW), ss 179, 179(1) — Batterham v QSR Ltd, 
995 

unfair contracts — jurisdiction — whereby person performs 
work in any industry —  

power of Industrial Relations Commission to void or vary 
contract — extended meaning of “contract” — 
meaning of “whereby a person preforms work in 
any industry” — Industrial Relations Act 1996 
(NSW), ss 105, 106, 106(1) — Fish v Solution 6 
Holdings Ltd, 959 

termination of employment agreement — compensation 
and release agreement entered into — for 
purpose of resolving disputes arising from 
employment agreement — character of 
compensation and release agreement — 
territorial reach of Industrial Relations Act 1996 
(NSW), ss 106, 179 —Old UGC, Inc v Industrial 
Relations Commission of New South Wales in 
Court Session, 1018 

where option deed entered into for pre-incorporation work 
— whether work performed under option deed 
— Industrial Relations Act 1996 (NSW), ss 105, 
106, 106(1) — Batterham v QSR Ltd, 995 
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Industrial Law (South Australia) — 
Industrial Relations Commission — jurisdiction — public 

servants — police officers — termination of 
employment — for offence against law — 
jurisdiction of commission excluded — “public 
employee” Industrial and Employee Relations Act 
1994 (SA) — Police Act 1998 (SA) — Ferdinands v 
Commissioner for Public Employment, 555 

Insurance —see also Third Party Liability Insurance 
reinsurance — reinsurer in voluntary winding up — priorities 

of debts — meaning of “liabilities in Australia” — 
Insurance Act 1973 (Cth), ss 31(4), 116(3) — 
AssetInsure Pty Ltd v New Cap Reinsurance 
Corporation Ltd (In liq), 733 

L 

Limitation of Actions — 
postponement of the bar — extension of period — cause of 

action in respect of personal injuries — 
knowledge of material facts — “material fact of a 

decisive character” — “not within the means of 
knowledge of the applicant” — meaning of — 
Limitation of Actions Act 1974 (Qld), ss 30, 
30(1)(a), 30(1)(b), 30(1)(c), 31(2)(a) — 
Queensland v Stephenson; Reeman v 
Queensland; Queensland v Wrightson, 923 

leave to start proceedings under Personal Injuries 
Proceedings Act 2002 (Qld), s 43 — whether 
dependent on proving reasonably arguable case 
for grant of extension of limitation period 
under Limitation of Actions Act 1974 (Qld), 
s 31(2) — knowledge of “ a material fact of a 
decisive character” — Davison v Queensland; 
Gibson v Queensland; Girard v Queensland; 
Orr v Queensland; Yarrie v Queensland; Orr v 
Queensland, 946 

principles upon which discretion exercised — action of 
trespass to the person — whether amounting to 
an action for “breach of duty” within statutory 
meaning — “damages in respect of personal 
injuries consisting of a disease or disorder 
contracted” — meaning of — Limitation of 
Actions Act 1958 (Vic), ss 5(1A), 23A — 
Stingel v Clark, 1339 

Local Government — 
liability for torts —negligence — swimming pools, 

waterholes, waterways and beaches — diving 
accidents — breach of duty —  

Mulligan v Coffs Harbour City Council, 43 

Vairy v Wyong Shire Council, 1 

N 
Negligence — 

damage — claim of “wrongful life” — not actionable in 
Australia — Waller (by his Tutor Deborah Waller) v 
James; Waller (by his Tutor Deborah Waller) v 
Hoolahan, 846 

damage — claim of “wrongful life” — not actionable in 
Australia — impossibility inherent in comparing a 
life of disability with non-existence — damage not 
legally cognisable — no duty of care would arise in 
the circumstances — Harriton (by her Tutor George 
Harriton) v Stephens, 791 

duty of care — 
government and public authorities —  

control of beaches and waterways — diving accidents 
— breach of duty — obviousness — 
reasonable response to risk of accident — 
correct use of precedent — Vairy v Wyong 
Shire Council, 1 

prisons and prisoners — prison’s duty to protect safety 
of prisoners — relevant principles — New 
South Wales v Bujdoso, 236 

local authorities — diving accidents — shifting bedforms 
in creeks — duty to warn — Mulligan v Coffs 
Harbour City Council, 43 

occupiers — standard of care — occupier’s knowledge of 
danger — obviousness of risk — reasonableness 
of precautionary measures — application of  
Wrongs Act 1936 (SA), s 17C(2) — Neindorf v 
Junkovic, 341 

reasonable foreseeability of damage — dangerous things 
or substances — exposure to asbestos — 
asbestosis not established — possible psychiatric 
illness — CSR Ltd v Della Maddalena, 458 

essentials of action of negligence — duty of care — 
reasonable foreseeability of damage —particular 
cases — affecting public authorities — directions 
provided by — establishment of negligence — 
Coote v Forestry Tasmania, 1089 

liability for others’ negligence — vicarious liability — 
independent contractors — distinction between 
employee and independent contractor — meaning of 
“representative” — meaning of “agent” — Sweeney 
v Boylan Nominees Pty Ltd (t/as Quirks 
Refrigeration), 900 

road accident cases — liability of drivers of vehicles — 
failure to look-out — pedestrian accidents — 
respondent struck by vehicle driven by appellant —
respondent lying on road at time of accident — 
appellant’s attention drawn to third party at side of 
road — appellant continued to drive vehicle at same 
speed — appellant veered to centre of road — failure 
to take reasonable care — Manley v Alexander, 413 
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P 

Payroll Tax — 
liability to taxation — exemptions — “charitable body” — 

private non-profit corporation — government 
funding — receipt of — alleged government control 
of recipient — whether recipient merely 
implementing government policy — Pay-roll Tax 
Act 1971 (Vic), s 10(1)(bb) — Central Bayside 
General Practice Association Ltd v Commissioner of 
State Revenue, 1509 

Police — 
appointment, tenure and conditions of service — South 

Australia — termination of employment — for 
offence against law — relief against wrongful 
dismissal in Industrial Relations Commission — 
relief not available — Ferdinands v Commissioner 
for Public Employment, 555 

Post and Telecommunications — 
structures for telecommunications purposes — 

telecommunications facilities —“low-impact 
facilities” — “co-located facilities” — shelters for 
sensitive equipment — “tower” — 
Telecommunications (Low-impact Facilities) 
Determination 1997 — Telecommunications Act 
1997 (Cth), Sch 3, cl 6; Div 3, Pt 1, Sch 3; Div 7, 
cl 37 — Hutchison 3G Australia Pty Ltd v City of 
Mitcham, 711 

Private International Law — 
choice of law — statutory liability — applicable rule — 

where the County Court of Victoria exercising 
federal jurisdiction — Motor Accidents Act 1988 
(NSW) — Transport Accident Act 1986 (Vic), 
s 104(1) — Sweedman v Transport Accident 
Commission, 646 

Procedure — see also Costs 
courts — intervention by Attorneys-General — Supreme 

Court exercising federal jurisdiction — appropriate 
basis for intervention — Crown Proceedings Act 
1992 (SA) — Judiciary Act 1903 (Cth), ss 78A, 
78A(1), 78B, 79 — Hutchison 3G Australia Pty Ltd 
v City of Mitcham, 711 

judges —  
appointment — validity — acting judges — Supreme 

Court of New South Wales — Supreme Court 
Act 1970 (NSW), s 37 — Forge v Australian 
Securities & Investments Commission; 
Australian Securities & Investments Commission 
v Forge; Forge v Australian Securities & 
Investments Commission, 1606 

disqualification for interest or bias —  
ordinary rule — reasonable apprehension of bias — 

trial judge refused to accept no case to 
answer submission — unmistakable 
appearance of prejudgment — departure 
from standards of fairness and detachment 
required of trial judge — Antoun v The 
Queen, 497 

particular relationship or circumstances — familial 
association with defendant in interrelated 
litigation — relationship not disclosed — 
appellant’s counsel knew of relationship — 
did not raise objection at outset — waiver of 
right to seek disqualification — Smits v 
Roach, 1309 

Supreme Court procedure — New South Wales —  
jurisdiction — stay of proceedings — against public policy — 

abuse of process — involvement of litigation funder 
— terms of litigation funding arrangement — 
Campbells Cash & Carry Pty Ltd v Fostif Pty Ltd; 
Australian Liquor Marketers Pty Ltd v Berney; 
IGA Distribution (Vic) Pty Ltd v Whelan & 
Hawking Pty Ltd; Queensland Independent 
Wholesalers Pty Ltd v Murray; IGA Distribution 
(SA) Pty Ltd v Neindorf; Composite Buyers Pty 
Ltd v Williamson; IGA Distribution Pty Ltd v 
Gow, 1441 

procedure under Rules of the Court — parties — 
representative proceedings — requirements — 
“same interests” — Supreme Court Rules 1970 
(NSW), Pt 8, r 13(1) —  

Campbells Cash & Carry Pty Ltd v Fostif Pty Ltd; 
Australian Liquor Marketers Pty Ltd v 
Berney; IGA Distribution (Vic) Pty Ltd v 
Whelan & Hawking Pty Ltd; Queensland 
Independent Wholesalers Pty Ltd v Murray; 
IGA Distribution (SA) Pty Ltd v Neindorf; 
Composite Buyers Pty Ltd v Williamson; IGA 
Distribution Pty Ltd v Gow, 1441 

Mobil Oil Australia Pty Ltd v Trendlen Pty Ltd, 1503 

stay of proceedings — abuse of process — inherent 
jurisdiction or inherent power of court — lapse 
of time — objective consequence being that fair 
trial no longer possible — Supreme Court Rules 
(NSW), Pt 13, r 5 — Batistatos (by his Tutor 
Rosebottom) v Roads & Traffic Authority (NSW); 
Batistatos (by his Tutor Rosebottom) v Newcastle 
City Council, 1100 

Public Service — 
retiring allowances, pensions and superannuation — 

entitlements and conditions — matters precluding or 
suspending right — forfeiture of superannuation — 
corruption offence — Parliamentary Contributory 
Superannuation Act 1948 (Cth), s 18 — 
Theophanous v Commonwealth, 886 
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R 

Real Property — 
resumption and acquisition of land — compensation —

persons entitled — ownership — interest in land — 
equitable interest —beneficial ownership — Land 
Acquisition (Just Terms Compensation) Act 1999 
(NSW), s 37 — Halloran v Minister Administering 
National Parks and Wildlife Act 1974, 519 

Refugees — see Citizenship, Immigration and Emigration 

S 

Sales Tax — 
refund or remission of tax — whether tax “passed on” — 

burden of proof — test to be applied — Sales Tax 
Assessment Act 1992 (Cth), Sch 1, Table 3 — 
Taxation Administration Act 1953 (Cth), s 14ZZO 
— Avon Products Pty Ltd v Commissioner of 
Taxation, 1161 

Stamp Duties — 
what transactions or instruments are liable — New South 

Wales – beneficial ownership — change in — 
equitable estate or interest — Stamp Duties Act 1920 
(NSW), ss 29(3), 44(1), 44A(1), Div 3A— Halloran 
v Minister Administering National Parks and 
Wildlife Act 1974, 519 

Statutes — 
Acts of Parliament —  

interpretation — 
consideration of extrinsic matter — legislative history 

of Act — use of Second Reading Speech — 
Motor Accidents Amendment Act 1995 
(NSW) — Nominal Defendant v GLG 
Australia Pty Ltd, 688` 

rules of construction — where meaning ambiguous or 
uncertain — presumptions as to legislative 
intention — construction according with 
obligations under international convention to 
which Australia party — Ferdinands v 
Commissioner for Public Employment, 555 

repeal — implied repeal — by inconsistent statutes — 
explicit or implicit contradiction — application 
of maxim leges posteriores priores contrarias 
abrogant — Ferdinands v Commissioner for 
Public Employment, 555 

operation and effect of statutes — statutes imposing time limit 
upon commencement of court proceedings — 
construction of statute required jurisdictional inquiry 
— not usual function of court — Workers 
Compensation Act 1987 (NSW), Pt 5 — Berowra 
Holdings Pty Ltd v Gordon, 1214 

Superannuation — 
forfeiture of superannuation — for corruption offences — 

“superannuation order” — “appropriate court” — 
legislation valid — Crimes (Superannuation 
Benefits) Act 1998 (Cth), ss 2(1), 16, 17, Pt 2 — 
Theophanous v Commonwealth, 886 

T 

Taxes and Duties — see Income Tax; Payroll Tax; Sales Tax; 
Stamp Duties 

Third Party Liability Insurance — 
motor vehicles — compulsory insurance legislation — risks 

insurance — injury caused by, through or in 
connection with vehicle — workplace injury 
involving forklift truck — statutory definition of 
“injury” — whether injury result of “use or 
operation” of motor vehicle — Motor Accidents Act 
1988 (NSW), ss 3(1), 3(1)(a)(i) — Nominal 
Defendant v GLG Australia Pty Ltd, 688 

Torts — see Damages; Defamation; Local Government; 
Negligence 

Trade Practices — 
enforcement and remedies —  

actions for damages — causation — reliance upon 
misleading financial statements for business — 
where unlicensed business traded illegally — 
relevance of illegality to causation — damage by 
misleading or deceptive conduct — relevance of 
value judgments or policy considerations — Fair 
Trading Act 1987 (NSW), ss 42, 68 — Travel 
Compensation Fund v Tambree t/as R Tambree 
& Associates, 183 

variation of agreement — agreement breached Act — 
exclusive dealing — third line forcing — 
whether agreement void or unenforceable for 
illegality — severance of offending provision — 
application of s 4L — Trade Practices Act 1974 
(Cth), ss 4L, 47, 87 — SST Consulting Services 
Pty Ltd v Rieson, 1190 

Trusts and Trustees — 
classification of trusts in general — implied trusts — resulting 

trusts — where intention presumed — when arising 
— joint purpose of land — matrimonial home — 
joint tenants — Trustees of the Property of Cummins 
(A Bankrupt) v Cummins, 589 
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W 

Workers’ Compensation — 
alternative rights against employee and/or third parties — 

action for damages against employer — statutory 
constraint on actions for damages — time constraint 
on commencement of proceedings — effect of — 
waiver of —  

District Court Rules 1973 (NSW) — Workers 
Compensation Act 1987 (NSW), ss 151C, 
151C(1) — Berowra Holdings Pty Ltd v Gordon, 
1214 

District Court Rules 1973 (NSW), Pt 11, r 1(1) — 
Workers Compensation Act 1987 (NSW), 
ss 151C, 151C(1) — Brighton Und Refern 
Plaster Pty Ltd v Boardman, 1239 

assessment and amount of compensation — amount of 
compensation during incapacity — lump sum 
payments — permanent impairment and loss — 
immediate physical harm and subsequent mental 
harm from same incident — whether subsequent 
mental harm was distinct “injury” or “increase in 
degree of impairment” — Guide to the Assessment 
of the Degree of Permanent Impairment — Safety, 
Rehabilitation and Compensation Act 1988 (Cth), 
Pt II, ss 4(1), 24, 24(1), 24(5), 25(4) — Canute v 
Comcare, 1578 
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