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ARTICLES

TAMPA INCIDENT: SOME SUBSEQUENT LEGAL ISSUES

Michael White

The controversy surrounding the “Tampa incident” commenced in August 2001 and
continues. This article concentrates on some legal issues arising from the incident. In
particular, it describes and discusses the litigation in the Federal Court of Australia and
High Court of Australia, the retrospective legislation removing substantive rights, and the
interception of communications to and from the Tampa by the Defence Signals
Directorate. Some conclusions about such matters are set out including that the Australian
law on habeas corpus may need development for circumstances such as arose in the
Tampa incident. Also discussed are concerns that the rule of law was denied the people on
board the vessel, that the Australian Defence Force acted unlawfully and that no full and
frank inquiry has been made into it, and that information unlawfully gathered by the
Defence Signals Directorate and passed on to Australian government officers who had the
conduct of the litigation for the Commonwealth may have been misused.  ........................ 249

THE STATUTORY RIGHT OF ACTION IN REM

Michael Jonsson

One of the legacies of the tumultuous history of the High Court of Admiralty is the heavy
reliance upon statute within the contemporary Anglo-Australian law of admiralty. This
article will examine the statutory revival of the law of admiralty that has been progressing
since the early 19th century, with an emphasis upon the Australian experience. While
statute has, for the most part, provoked modernisation and reform of the jurisdiction, it
will be seen that the contemporary formulation of the action in rem remains influenced by
institutional pressures which preceded the judicature reforms. This feature of admiralty
jurisprudence may possess a continuing relevance to the constitutional foundation of a
significant part of the contemporary Australian jurisdiction.  ............................................. 262

SIMILAR FACT EVIDENCE: A PITTED BATTLEFIELD

Kylie Downes LLB (Hons), BCL (Oxon)

The High Court in Pfennig v The Queen (1995) 182 CLR 461 held that the trial judge,
when faced with the tender of similar fact evidence, must ask whether there is a rational
view of the evidence that is consistent with the innocence of the accused. This is an
exercise in the assessment of the probability of the accused’s innocence in the light of the
similar fact evidence. The decision to admit similar fact evidence in a criminal trial, in the
absence of any legislation, has always required such an assessment. Additionally, and
despite expressing opposition to such an approach, Courts have always permitted
evidence to be tendered to encourage propensity reasoning. This article evaluates the
approach taken by the courts to similar fact evidence and considers whether there has
been any real development or change in this rule.  .............................................................. 279
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Guidelines for Contributors
Submission and licence agreement instructions
All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, The
Australian Law Journal, Lawbook Co, PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier)
or by email to alj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.
Letters to the Editor
By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.
Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An

abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
• This Journal complies with DEST Specification 4.3.4 for the peer review process. Each article is, prior to publication,

reviewed in its entirety by a qualified expert who is independent of the author.
Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases: 
• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a

footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.
• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company

series (ie CCH, Butterworths); media neutral citation.
• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66

ALJR 408; 107 ALR 1.
• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community

Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.
3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co, 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
• Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
• Wherever possible use official abbreviations not the full name for journal  titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.

7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
• Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,

subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed. 
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