
 (2004) 78 ALJ 149 © 149

Australian Law Journal
GENERAL EDITOR

Mr Justice P W Young

PRODUCTION EDITOR
Cheryle King

ASSISTANT GENERAL EDITOR
Dr Paul Gerber

The mode of citation of this volume is
(2004) 78 ALJ [page]

The Australian Law Journal is a refereed journal.

Australian Law Journal Reports
TEAM LEADER
Carmel Jones

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS
Cathie Dickinson

Paul Govind
Emma Nguyen
Angeline Wong

The mode of citation of this volume is
78 ALJR [page]



© (2004) 78 ALJ 149150

THE AUSTRALIAN LAW JOURNAL
Volume 78, Number 3

March 2004

CURRENT ISSUES – Editor: Mr Justice P W Young
American immigration.......................................................................................................... 155
Charity and the health system............................................................................................... 155
Child custody........................................................................................................................ 156
Last report of New South Wales Compensation Court......................................................... 157
Sentencing for homicide....................................................................................................... 157
The death penalty ................................................................................................................. 158
Queensland: Consideration of the privilege against self-incrimination................................ 159

CONVEYANCING AND PROPERTY – Editor: Peter Butt
Notices to complete: “ready, able and willing” .................................................................... 162
What is a defect in title? ....................................................................................................... 163
Use “as of right” ................................................................................................................... 164

FAMILY LAW – Editor: Anthony Dickey QC

Must de facto partners live together?.................................................................................... 167
Protection of third parties under s 106B ............................................................................... 168

PEOPLE IN THE LAW – Editor: Geoff Lindsay SC

Appointment of Senior Counsel (Qld).................................................................................. 170
Justice J S Douglas (Qld)...................................................................................................... 170
Justice C F Jenkins (WA) ..................................................................................................... 171
Justice R L LE Miere (WA) ................................................................................................. 172



 (2004) 78 ALJ 149 © 151

RECENT CASES – Editor: Mr Justice P W Young

To land beyond the seas (or Queensland)............................................................................. 174
Costs orders in legally aided civil proceedings .................................................................... 175
Negligence of authorities where mistaken diagnosis of child abuse .................................... 176
Water damage: Rylands v Fletcher....................................................................................... 177
Succession: Right of beneficiary accused of murdering testator to be paid his legal costs

from the estate.................................................................................................................. 177
Age and the slip rule............................................................................................................. 178
Guarantors: Contracting out of ability to cross claim........................................................... 178

NEW BOOKS .................................................................................................................... 179

ARTICLES

THE COMMON LAW IN FINAL COURTS OF APPEAL OUTSIDE BRITAIN

Hon Sir Anthony Mason AC KBE

In this article, the former Chief Justice of Australia, President of the Court of Appeal in
the Solomon Islands, and appellate judge in Hong Kong and Fiji examines the way in
which those courts have operated and, in particular, how they have considered the
application of the law as laid down in England in their own communities.  ....................... 183

THE “MATERIAL PREJUDICE” TEST AND THE FINANCIAL ASSISTANCE
PROHIBITION

Yuen-Yee Cho and Vishaal Kishore

Since its introduction in 1998, companies, financiers and practitioners have had to grapple
with the material prejudice test in the context of the financial assistance prohibition in s
260A of the Corporations Act 2001 (Cth). This article examines the application of the
material prejudice test in the context of (share) acquisition financing and refinancing
transactions where this issue is often encountered in practice.  ........................................... 194

OBITUARIES
Professor Alex Castles.......................................................................................................... 211
Captain William Frank Cook LVO, RAN (Ret) ................................................................... 211



© (2004) 78 ALJ 149152

The Australian Law Journal Reports
HIGH COURT REPORTS – Staff of Lawbook Co

DECISIONS RECEIVED IN DECEMBER 2003/FEBRUARY 2004

Arulthilakan v The Queen (Criminal Law) ([2003] HCA 74) ............................................. 257
Australian Competition and Consumer Commission v Rural Press Ltd (Trade and

Commerce) ([2003] HCA 75) ......................................................................................... 274
Kavanagh’s Application, Re (High Court) ([2003] HCA 76) ............................................. 305
Mkoka v The Queen (Criminal Law) ([2003] HCA 74) ...................................................... 257
Rural Press Ltd v Australian Competition and Consumer Commission (Trade and

Commerce) ([2003] HCA 75) ......................................................................................... 274
Solicitor, A v Council of Law Society (NSW) (Professions and Trades) ([2004] HCA 1) 310



 (2004) 78 ALJ 149 © 153

Guidelines for Contributors
Submission and licence agreement instructions
All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, The
Australian Law Journal, Lawbook Co, PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier)
or by email to alj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.
Letters to the Editor
By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.
Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An

abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
• This Journal complies with DEST Specification 4.3.4 for the peer review process. Each article is, prior to publication,

reviewed in its entirety by a qualified expert who is independent of the author.
Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases: 
• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a

footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.
• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company

series (ie CCH, Butterworths); media neutral citation.
• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66

ALJR 408; 107 ALR 1.
• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community

Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.
3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co, 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
• Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
• Wherever possible use official abbreviations not the full name for journal  titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.

7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
• Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,

subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed. 

For further information visit the Lawbook Co website at http://www.lawbookco.com.au or contact the Production Editor.

http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp
http://subscriber.lawbookco.com.au/


© (2004) 78 ALJ 149154

SUBSCRIPTION INFORMATION

The Australian Law Journal comprises twelve parts a year.

Customer Service and sales inquiries:
Tel: 1800 650 522 

Fax: 61 2 8587 7200 
Web: www.lawbookco.com.au 

Email: service@thomson.com.au

Advertising inquiries:

ASHLEY DAY
National Advertising Manager

Tel: 61 2 8587 7133
Fax: 61 2 8587 7697

Mobile: 0412 535 671
Email: ashley.day@thomson.com.au

Editorial inquiries:
Tel: 61 2 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009 
Tel: 61 2 8587 7000 Fax: 61 2 8587 7100

http://www.lawbookco.com.au/
mailto:service@thomson.com.au


 (2004) 78 ALJ 149 © 155

ISSN 0004-9611

Typeset by Lawbook Co., Pyrmont, NSW
Printed by Ligare Pty Ltd, Riverwood, NSW


