Australian Law Journal

GENERAL EDITOR
Mr Justice P W Young

PRODUCTION EDITOR
Cheryle King

ASSISTANT GENERAL EDITOR
Dr Paul Gerber

The mode of citation of this volume is
(2004) 78 ALJ [page]

The Australian Law Journal is a refereed journal.

Australian Law Journal Reports

MANAGING EDITOR
Carmel Jones

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS

Clare D’Arcy
Paul Govind

The mode of citation of this volume is
78 ALJR [page]

(2004) 78 ALJ 617 617 © Lawsook co.



THE AUSTRALIAN LAW JOURNAL

Volume 78, Number 10

October 2004

CURRENT ISSUES - Editor: Mr Justice P W Young AO

Uniform defamation TaWS ..ot
Uniform Court RUIES (NSWV)......oiuiiiiiee et
Declining judicial Salaries (USA) ..ot st
NSW Local Court’s ANNUAI REPOIT..........coviiiiiiiiiisieesieees s
EVIHENCE ACE FEVIBW.....eivieiiiie ettt ettt ettt ettt ns
How do you design a court BUIIAING? ..o
NSW DPP’S ViSIt t0 CHING.......eiuiiiiiiiiiiieie ettt
REPOIt FIOM NEW YOIK......iiiiiiiieie sttt re e e enee e ns

LETTER TO THE EDITOR ....oooiiiiiiic e

CONVEYANCING AND PROPERTY - Editor: Peter Butt
Terminations of contracts for breach of time stipulations ...........ccccccevvvievi i s

PRACTICAL ADVOCACY - Editor: Prof John Harber Phillips
A SUSLAINET EFFOMT ...t

PEOPLE IN THE LAW - Editor: Geoff Lindsay SC

Justice Elizabeth HOllINGWOIth (WVIC) ....ooviiuiiiiiiiiieeeee s
JUSEICE S W KAYE (VIC) 1.viieiieeieeiee ettt sttt sttt sn e nre e s
JUSEICE G A A NELLIE (WVIC) .ottt b bbb
Justice SIMON WHelan (ViIC) ....c.ooviiiiiiieccecc ettt

626

© LawBoOK co. 618 (2004) 78 ALJ 617



RECENT CASES - Editor: Mr Justice P W Young AO

Negligence: Duty of care — horseplay ........cccvovivrieiieeieiere e 640
EStOPPEL: FES JUAICATA. ... .c.eivieiiieeiccte et et 640
(10§ (O o 110 T PSSR 640
Confiscation of money in USA: Does not affect debt owed in NSW..........ccoovevveviveicinnnn, 641
Winding-up in the PUBLIC INTEIEST ........cci i 641
Recovery of moneys paid t0 GIr€CLOIS .......vcveeeiee e 642
CrIMINAL TAW: SENTENCING ...ttt ettt bbbt e e e 643
Split loan facility: an avoidance of tax under PLIVA ... 644
Easements enabling vehicular access: Long lost grant found again ...........c.cccceeeveiicnnene, 650
Right of first refusal: Another episode of “Neighbours” ..........cccceviveiiiiii e, 651
ARTICLES

NON-DISCLOSURE: TRADE PRACTICES ACT, S 52
Peter Gillies

Section 52 can impose liability on account of non-disclosure, or “silence”. This liability is
broader than that imposed at general law. This article examines the significant markers
which chart this head of liability. Key issues include: the significance of silence per se in
contrast to half-truths; whether non-disclosure in the context of pre-contractual
negotiations is more or less significant than non-disclosure in other contexts; the role of
the general law principles in applying Trade Practices Act 1974 (Cth), s 52 in this context;
and whether the party sought to be made liable under s 52 on account of non-disclosure
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During the colonial era, many far-flung countries inherited complex rules of civil
procedure from England. Those rules, which have since undergone extensive reform in
their country of origin, are still in place in some of the small island countries of the South
Pacific. This article explains how proceedings are initiated in the superior courts of
Kiribati, Solomon Islands and Tuvalu and compares this with the initiating process in Fiji
Islands, Tonga, Samoa, and Vanuatu. It highlights some of the problems that arise from
the obscure wording of the rules and discusses some of the relevant case law, both within
the region and in countries with similar rules. Recent changes in regional rules are
discussed and suggestions for simplifying regional procedure are advanced. .................... 665
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Antony Goldfinch LLM

Whether or not a trustee’s duty to exercise reasonable care is a fiduciary duty is not
merely an academic question. For example, in recent times courts have justified the
application to breaches of this duty, by way of analogy, the common law concepts of
causation and remoteness on the ground that the duty is not a fiduciary duty. The
application of these concepts has been questioned in the High Court of Australia decision
of Youyang Pty Ltd v Minter Ellison Morris Fletcher (2003) 212 CLR 484. This article
analyses the nature of the trustee’s duty to exercise reasonable care and discusses recent
AULNOTTEIES ON TIS ISSUB. ...ttt et bbbt e 678

NEW BOOKS ...ttt 687

The Australian Law Journal Reports

HIGH COURT REPORTS - Staff of Lawbook Co

DECISIONS RECEIVED IN SEPTEMBER 2004

Coleman v Power (Constitutional Law; Criminal Law) ([2004] HCA 39) .....ccccvvvvevvernenen. 1166
Electrolux Home Products Pty Ltd v Australian Workers’ Union (Industrial Law) ([2004]
L (O N ) SRR 1231

© LawBoOK co. 620 (2004) 78 ALJ 617



Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, The
Australian Law Journal, Lawbook Co, PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier)
or by email to alj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the internet at
http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

o Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e This Journal complies with DEST Specification 4.3.4 for the peer review process. Each article is, prior to publication,
reviewed in its entirety by a qualified expert who is independent of the author.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

e Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

o “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e Forinternational cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co, 2002) p 55.
o In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.
. Internet references should be cited as follows:
e Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.

For further information visit the Lawbook Co website at http://www.lawbookco.com.au or contact the Production Editor.
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