
 (2003) 77 ALJ 137 © 137

Australian Law Journal
GENERAL EDITOR

Mr Justice P W Young

PRODUCTION EDITOR
Cheryle King

ASSISTANT GENERAL EDITOR
Dr Paul Gerber

The mode of citation of this volume is
(2003) 77 ALJ [page]

Australian Law Journal Reports
TEAM LEADER

Marcus Lai

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS
Cathie Dickinson

Renu Prasad
Colleen Tognetti

The mode of citation of this volume is
77 ALJR [page]



© (2003) 77 ALJ 137138

THE AUSTRALIAN LAW JOURNAL
Volume 77, Number 3

March 2003

CURRENT ISSUES – Editor: Mr Justice P W Young
A mixed bag ........................................................................................................................ 143
Law officers and the High Court .......................................................................................... 143
Appointment to the High Court ............................................................................................ 143
Bail ....................................................................................................................................... 144
A magistrate’s retirement speech ......................................................................................... 144
Magistrates’ postings to the country..................................................................................... 146
Removal of magistrates ........................................................................................................ 146
Australia Day Honours ......................................................................................................... 146
Court delays and human rights ............................................................................................. 147
Australian judges at work in the South Pacific .................................................................... 147

CONVEYANCING AND PROPERTY – Editor: Peter Butt
“Reasonableness” of a landlord’s refusal to consent to a tenant’s proposed dealing with a

lease interest .................................................................................................................. 155
Using easement to access additional properties ................................................................... 158

INTERNATIONAL FOCUS – Editor: Ryszard Piotrowicz
The Song of the Volga Boatmen – please release me .......................................................... 160

PEOPLE IN THE LAW – Editor: Geoff Lindsay SC
Australia Day Honours List 2003 ........................................................................................ 164
Australian Bar Association elections ................................................................................... 164
Justice J L B Allsop (Cth) .................................................................................................... 164
Hon Justice Travis Lindenmayer (Cth) ................................................................................ 165
Bar Council elections (NSW) .............................................................................................. 165
Justice T L Buddin (NSW) .................................................................................................. 166

PEOPLE IN THE LAW – continued



 (2003) 77 ALJ 137 © 139

Appointment of Senior Counsel (Qld) ................................................................................. 167
Hon Justice J A Jerrard (Qld) .............................................................................................. 167
Bar Council appointments (Vic) .......................................................................................... 168
Bar Association elections (WA) .......................................................................................... 168
Justice H A Wallwork (WA) ............................................................................................... 168

RECENT CASES – Editor: Mr Justice P W Young
Fraud on a power ................................................................................................................. 169
Contracts: promise to negotiate in good faith ...................................................................... 169
Commercial contracts: construction .................................................................................... 170
What is a frontage? .............................................................................................................. 170
Oppression suits: Mareva injunctions .................................................................................. 170
Administrative tribunals: member retires during part-heard case ........................................ 171
Validity of resolution passed by a meeting of one director ................................................. 171
Tracing ................................................................................................................................. 172

ARTICLES

JUDGES WHO PLAY POLITICS: TWO CURRENT JUDICIAL ISSUES

Hon J B Thomas AM

“Devising out of the brilliance of one’s own mind laws that govern mankind with
promises of jurisprudential immortality is tempting”: United States Supreme Court
Justice Scalia, quoted by J Albrechtson, “Tradition says Judges should butt out of
Politics”, The Australian, 27 March 2002. It certainly is. Unfortunately not all judges
resist the temptation to make their own law. The quotation provoked this writer to
reflect upon two weaknesses, each of them ego-driven, to which some judges
succumb from time to time. ........................................................................................ 173

WHO OWNS YOUR BODY?

Rosalind Atherton

The question, “who owns your body”, is a complex one. It involves ideas of the
conceptualisation or classification of the body itself (“person” or “property” for
example); the relationship between a person (as spirit) and the body the person
inhabits (as flesh); the relationship between the will (the intention) of a person and
the person as a corpse; the relationship between the person as community member
and the institutions of the state (for example the coroner); and the problems of
developing an appropriate legal regulatory regime for dealing with claims to bodies
and body parts. In this article I will consider these questions in the context of the
body as a corpse and the conceptualisation of the body after death. It is essentially a
philosophical question involving a wide sphere of thought and perspectives –
encompassing the legal, the moral, the cultural, the metaphysical, the religious, and
the ethical. All of these are necessary threads in the consideration of our
philosophical relationship to the body – and particularly the body after death. This
article explores how autonomy has its place, but also its limits, in the context of the



© (2003) 77 ALJ 137140

dead. ........................................................................................................................... 178

NEW BOOKS .................................................................................................................... 194

The Australian Law Journal Reports
HIGH COURT REPORTS – Staff of Lawbook Co

DECISIONS RECEIVED IN FEBRUARY 2003

Austin v Commonwealth (Constitutional Law; Superannuation) ([2003] HCA 3) ............. 491
Immigration and Indigenous Affairs, Minister for, Re; Ex p Applicants S134/2002

(Citizenship, Immigration and Emigration) ([2003] HCA 1) .................................... 437
New South Wales v Lepore (Negligence) ([2003] HCA 4) ................................................. 558
Plaintiff S157/2002 v Commonwealth (Citizenship, Immigration and Emigration;

Statutes) ([2003] HCA 2) ........................................................................................... 454
Rich v Queensland (Negligence) ([2003] HCA 4) ............................................................... 558
Samin v Queensland (Negligence) ([2003] HCA 4) ............................................................ 558



 (2003) 77 ALJ 137 © 141

Guidelines for Contributors
Contributions to the journal are welcome and should be sent to the Production Editor, The Australian Law Journal, Lawbook
Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or by email to
alj@thomson.com.au, for forwarding to the Editor. 

Manuscript
• Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for

publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.
• An abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases
• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a

footnote. 
• Give at least two and preferably all available citations, the first listed being the authorised reference.
• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company

series (ie, CCH, Butterworths); media neutral citation.
• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66

ALJR 408; 107 ALR 1.
• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.

4. Books
• Books should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,

Lawbook Co., 2002), p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals
• Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.

7. Sheehy et al, n 6 at 221.

6. Internet citations
• Cite internet publication as for any other document, with URL underlined in angle brackets, and date the document was

viewed, eg: Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook
Co., subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.

http://subscriber.lawbookco.com.au/
http://www.lawbookco.com.au/


© (2003) 77 ALJ 137142

SUBSCRIPTION INFORMATION

The Australian Law Journal comprises twelve parts a year.

Customer Service and sales inquiries:
Tel: 1800 650 522 

Fax: 61 2 8587 7200 
Web: www.lawbookco.com.au 

Email: service@thomson.com.au

Advertising inquiries:

ASHLEY DAY
National Advertising Manager

Tel: 61 2 8587 7133
Fax: 61 2 8587 7697

Mobile: 0412 535 671
Email: ashley.day@thomson.com.au

Editorial inquiries:
Tel: 61 2 8587 7000

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009 
Tel: 61 2 8587 7000 Fax: 61 2 8587 7100

http://www.lawbookco.com.au/
mailto:service@thomson.com.au


 (2003) 77 ALJ 137 © 143

ISSN 0004-9611

Typeset by Lawbook Co., Pyrmont, NSW
Printed by Ligare Pty Ltd, Riverwood, NSW


	Manuscript
	Style

