Australian Law Journal

GENERAL EDITOR
Mr Justice P W Young

PRODUCTION EDITOR
Cheryle King

ASSISTANT GENERAL EDITOR
Dr Paul Gerber

The mode of citation of this volume is
(2003) 77 ALJ [page]

Australian Law Journal Reports

TEAM LEADER
Carmel Jones

PRODUCTION EDITOR
Carolyn May

CASE REPORTERS
Lachlan Cottom
Clare D'Arcy
Cathie Dickinson
Paul Govind
Natalie Lammas
Renu Prasad
Angeline Wong

The mode of citation of this volume is
77 ALJR [page]

(2003) 77 ALJ 625 625 © Lawsoox co.



THE AUSTRALIAN LAW JOURNAL

Volume 77, Number 10

October 2003

CURRENT ISSUES - Editor: Mr Justice P W Young

Centenary of the High COourt ..........ccoooiiiiiiii e 631
High COUIt QISSENLS ...eovvievieeiieiieiieieeieste st esteeteete st e steesbeesseesseesaessaessaessesssesssesssesseesenssenns 631
Gilbert & Tobin Centre of Public Law Constitutional Law Conference, 2003 .................... 632
JUAICTAL TEVIBW ...ttt bttt st ae bt se e e e et e 632
Victorian Bar Inc ANNual REPOTT.......cc.eecuiiiiriiiriieiieieeieetecete et 632
Law Council 0f AUSIIALIA ......couirieiiiieiieeeeeeett ettt ebe et e e 632
PubliShing POrNOZIAPNY ......ccviviiiiiiieiieiieieetee sttt et et te et eebeeaessaesreesseesseesseeseesssenseens 633
Victims and SENTENCINE . ......ccueruieitieriieiieie et et eest et ete et et e st e et e e eeesneesseenteenseenseeneesseenneas 633
Sensitivity of draft JUAZMENTS..........cccvervieiiiiiiiieceee e e 634
MiSEUIACA AAVOCACY ....vveeeveiieiieiieieeie sttt ettt ettt et e e e e esbesnaesstesseesseenseenseensessaenseens 634
Should the Upper House have POWET t0 VELO .....cceevieiieeiiciiecieeiecieeeeeee st 634

CONVEYANCING AND PROPERTY - Editor: Peter Butt

Damages for incorrect answer t0 reqUISTTIONS. ......eeveerueeierierierieeieeeeeeeseee e ee e eeeeseeeeens 637
Waiving benefit 0f CONAItION ........cceeviiieiiiiiiieiee et 639
How many houses can you build? ..........c.cocerierienieiiieieeieeeee et 639

PEOPLE IN THE LAW - Editor: Geoff Lindsay SC

Justice Garry DOWNes (Cth) ......ooueeiiiieiieieeee ettt 641
Justice W H NiCholas (NSW) ....oooiiiiiiiiieiieceet et st sraesve e 641
Justice Murray TobiasS (NSW) ......oocuiiieiieiieie ettt st sse e enne e 643

© Lawsoox co. 626 (2003) 77 ALJ 625



RECENT CASES — Editor: Mr Justice P W Young

Diving int0 ShAllOW WALET.........ceiiiiiiiiiire ettt se e 644
[rrevocable letters Of Credit.......ooiiiririeiieiiee et 644
Incompetent directors not guilty of breach of fiduciary duty ..........cccoeovevieiiiciiieeeree 645
Wills: Condition that beneficiary attended alcoholics anonymous meetings ....................... 645
Wills: Forfeiture of benefit of challenge...........ccoovoviiiiiiiiiiieeeeee e 646
Injunctions: DUty of CANAOUL ........cociiiiiiiiiiiei et 646
Conditional CONMTACT .....c.vivtiriiriirieriieiiet ettt ettt ettt ettt et sbesbe b b e e ee 647
Mortgage: sale at an UNAEIVAIUC .........c.eiieiiiriieit ettt seeesreesae s e 647
Costs: Lawyers acting for themselves in litigation ...........cceceeoieiieriineii s 648
Religious right to PUNiSh.......ccc.iiiiiiiii e 648
Trusts: QUISTCIOSE TIUST ...vieviieiiieeiie ettt eete ettt esee et e et e et eesteeeabeeeteesaseessseessseessseesssaesnseensns 649
QUIZ QUESEION .....eeeieneieeieeeieeeteetee et este et etesetessee st esseenseessesseanseenseensesnsesssesseeseenseansesseenseensenns 652

HIGH COURT CENTENARY: REMINISCENCES AND REFLECTIONS

Recollections, mainly to do with the Dixon Court ...........cceoieiieiinieienieee e, 653
High Court r€COIECHONS. ......vetieiieieeieeieeieerie ettt et et et e e beseaessaesseesseenseensesseesseensenns 661
High Court’s annual visitation to BriShane.............c.cccveevieierienieniiiiesie e 666
Local knowledge is a dangerous thing............cccceeerieiieiirineii e 668
Never MENtION TEIIZION .......eeiieieitieriiee ettt ettt et e st e e et eeneesseesseeneeas 669
The High Court and M .........ccveriieiiirieiiesieie ettt esseesesneesneesseenseenseens 669
Currents, cross-currents, and undercurrents in the turbulent waters of constitutional
interpretation in the High Court..........cocoiiiiiiiiiiininiecceee e 673
INEETESEINE NMOLES. ... eeuteuietiteiteeteeite ettt ettt b e sb bttt e e et bt ebesbeebe et e enee 681

HIGH COURT CENTENARY: SIR OWEN DIXON

Owen DiXon: A Biography.........ccooieriiiciiiieriee ettt st enee e 682
“A towering figure of the law in this country”: Owen Dixon — Book review ..................... 682
“Melbourne gentleman of the 30s”: Owen Dixon — Book review ...........cccceceevieiieienieniennne. 685
Book launch: Sydney — Speech by Chief Justice Spigelman............ccccceveeiiiiininniineee. 686
Book launch: Melbourne — Speech by Sir John YOUNg.......cccoecvviiiienieieeeeseeeeeee 690
Owen Dixon’s causation lecture: Radical SCEPLICISM.......ccvevvieriieriiiieiienierie e 692

HIGH COURT CENTENARY: PERSONALIA

Justices of the High Court: 1903-2003 ........cooiiiiiiiiieeeeeeee et 697
Justice Tan CalliNan..........coeiiiiiriiiine ettt sttt 699
Justice (John) DySon HEYdOm .......cccueeiiiiiiiiiieit ettt s 704
NEW BOOKS

The Oxford Companion to the High Court of Australia............ccecceroerienieneeniiieeeeeeee 705
Queensland Judges on the High COUTt..........cccoovieiiiiiiieieieieeee e 707

(2003) 77 ALJ 625 627 © LawBoOK cO.



The Australian Law Journal Reports

HIGH COURT REPORTS - Staff of Lawbook Co

DECISIONS RECEIVED IN AUGUST/SEPTEMBER 2003

Amaca Pty Ltd v New South Wales (Torts) ([2003] HCA 44) 1509
British American Tobacco Australia Ltd v Western Australia (Constitutional Law)

([2003] HCA 47) ettt ettt sttt et ettt e sbesse et e eneeneeneensesessenas 1566
Customs, Chief Executive Officer of v Labrador Liquor Wholesale Pty Ltd (Taxes and
Duties) ([2003] HCA 49) ..ottt eae e ene e eneas 1629
King v The Queen (Criminal Law) ([2003] HCA 42) ..ooouieiieieieieeeeee e 1477
Maritime Union of Australia, Re; Ex p CSL Pacific Shipping Inc (Industrial Law) ([2003]
HOCA 43) ettt ettt ettt et e bt e bt st e st e st e b et e be st et eneentensensentenes 1497
News Ltd v South Sydney District Rugby League Football Club Ltd (7rade and
Commerce) ([2003] HCA 45) oottt et ve e e eaa e 1515
Pinkstone, Applications, Re (High Court) ([2003] HCA 46) ....oooveiieiieiieeeeeeeeen 1561
Suvaal v Cessnock City Council (Torts) ([2003] HCA 41) ..ccoevieiieieieeieeeeee e 1449
Whisprun Pty Ltd v Dixon (Appeal and New Trial) ([2003] HCA 48) ..ccceoevvvenvrveiennnn 1598

© Lawsoox co. 628 (2003) 77 ALJ 625



Guidelines for Contributors

Contributions to the journal are welcome and should be sent to the Production Editor, The Australian Law Journal, Lawbook
Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or by email to
alj@thomson.com.au, for forwarding to the Editor.

Manuscript

e Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for
publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.

Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.

An abstract of 100-150 words is to be submitted with article manuscripts.

Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

Style

1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote.

e Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie, CCH, Butterworths); media neutral citation.

o “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for
Community Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books

e Books should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,
Lawbook Co., 2002), p 55.
o In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals

e Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet citations

o (Cite internet publication as for any other document, with URL underlined in angle brackets, and date the document was
viewed, eg: Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook
Co., subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002.

For further information visit the Lawbook Co. website at_http://www.lawbookco.com.au or contact the Production Editor.
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