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The use of administrative law to enforce human rights — Janina Boughey

In the absence of specific or adequate laws designed to enable individuals to enforce their
human rights, it is inevitable that human rights claims will be made through other,
established legal avenues. Some academics have suggested that administrative law is
particularly susceptible to its principles being used to pursue human rights claims because

of the similarity between the underlying principles of administrative and human rights law.

This article considers the success of such attempts, some conceptual limitations of using
administrative law to advance human rights in certain circumstances, the impacts of using
administrative law principles to achieve human rights on the “integrity” of administrative

law and the effect of statutory rights protections on this Process. .......c.ccoccevverervueniervuenuene 25
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Adverse security assessments play an important role in ASIO’s mandate, yet they are
largely immune to merits and judicial review. This article examines the limits of merits

(2009) 17 AJ Admin L 1 1


http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/5/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jo
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/9/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?tocType=fullText___curRequestedHref=journals/AJADMINL/volumes/17/parts/1&searchId=3&hit=2&hits=9&articleType=fulltext&freeText=&titleCode=Tcar
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/9/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jo
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/18/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?tocType=fullText___curRequestedHref=journals/AJADMINL/volumes/17/parts/1&searchId=3&hit=4&hits=9&articleType=fulltext&freeText=&titleCode=Wae
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/21/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/j
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/25/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?tocType=fullText___curRequestedHref=journals/AJADMINL/volumes/17/parts/1&searchId=3&hit=6&hits=9&articleType=fulltext&freeText=&titleCode=Tuoaltehr
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/39/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?tocType=fullText___curRequestedHref=journals/AJADMINL/volumes/17/parts/1&searchId=3&hit=7&hits=9&articleType=fulltext&freeText=&titleCode=Aasaaadopf
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/AJADMINL/volumes/17/parts/1&contentSourceHref=journals/AJADMINL/volumes/17/parts/1/articles/39/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/j

and judicial review of adverse security assessments by comparing the rights of
non-citizens and citizens. Non-citizens cannot seek merits review of these assessments,
and face immense difficulties when seeking judicial review. Citizens are ostensibly given a
statutory right to merits review in the Security Appeals Division of the AAT, but this right
is tainted by a statutory abrogation of common law procedural fairness. The
Attorney-General’s unconfined statutory discretion to issue public interest certificates
means that citizens are effectively given no more rights than non-citizens when seeking
review of an erroneous assessment. This irregularity requires legislative change if citizens
are to be given a meaningful chance of holding ASIO accountable in law. ........................

proceedings — Anthony Papamatheos

There has been a tendency in judicial review cases for government lawyers representing
Ministers to maintain that such Ministers are “never expected to give evidence”. A number
of decisions say this is not the case and are worthy of comment. The rule with respect to
inferences against Ministers who fail to give evidence, modelled on Jones v Dunkel (1959)
101 CLR 298, applies with equal force as it would in ordinary civil proceedings between
two private litigants. This article shows that the availability of such inferences is tempered
by the usual factors considered in civil proceedings and there is no special rule against
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