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EXPERT MEDICO-SCIENTIFIC EVIDENCE BEFORE TRIBUNALS: APPROACHES
TO PROOF, EXPERTISE AND CONFLICTING OPINIONS

Randall Kune and Professor Gabriel Kune

This article sets out the medico-scientific framework to assess the validity and weight of
claims regarding causation of injury or illness. This framework will ease the difficulties
faced by decision-makers who assess expert medico-scientific opinion evidence. The
contrasting approaches to proof by medical science and administrative decision-makers
are outlined. Cancer causation is used as a model. The rules of expert evidence, and the
procedures for hearing such evidence are considered in the context of administrative law,
particularly in cases where tribunals must evaluate conflicting expert opinions. Emerging
and contentious fields of stress and illness, and of complementary and alternative
medicing, are alSO dISCUSSEA. ....oiiiiiiiiiiie ettt e e e enaeeas 69

RECOVERING THE COSTS OF NON-LAWYER ADVOCATES
Matt Black

The law and practice relating to costs orders in administrative or specialist tribunals is
different to that in most judicial proceedings. Generally, costs do not follow the event in
specialist courts and tribunals, and parties often have a right to representation by non-
lawyers. Courts and tribunals faced with applications for costs have shown varying
degrees of willingness to allow the professional fees of non-lawyer advocates. This article
considers the question of whether specialist courts and tribunals can or should be able to
order costs in respect of non-lawyer advocates. It is argued that the costs of non-lawyer
advocacy will generally fall within the scope of statutory costs provisions relating to
specialist courts and tribunals in which parties have a right to utilise non-lawyer
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WOOLWORTHS LTD v PALLAS NEWCO PTY LTD: A CASE STUDY IN THE
APPLICATION OF THE RULE OF LAW IN AUSTRALIA

Elizabeth Carroll

Although the High Court of Australia has recognised the rule of law as a fundamental
constitutional principle, it is rarely referred to by lower courts. The New South Wales
Court of Appeal case, Woolworths Ltd v Pallas Newco Pty Ltd (2004) 61 NSWLR 707,
provides an opportunity to assess the role of the rule of law in the Australian legal system.
Woolworths was heavily based on Plaintiff S157/2002 v Commonwealth (2003) 211 CLR
476 and Enfield City v Development Assessment Commission (2000) 199 CLR 135, two
High Court decisions which emphasised the central importance of the rule of law in our
legal system. In Woolworths, the Court of Appeal refrained from explicitly utilising rule
of law discourse and distinguished an aspect of the High Court’s reasoning in Plaintiff
S157. The author suggests that in order to ensure that appropriate regard is had to the rule
of law, courts at all levels should engage in discussion of the concept. .......ccccovvvvvrvernnenne. 87

STATE ADMINISTRATIVE TRIBUNALS AND THE CONSTITUTIONAL
DEFINITION OF “COURT”

Graeme Hill

This article considers whether State administrative tribunals can be “courts” for the
purposes of s 77(iii) of the Commonwealth Constitution. State tribunals that are “courts”
will usually have authority to determine federal matters, such as matters involving the
Commonwealth, matters arising under Commonwealth legislation, and constitutional
matters. Existing case law tends to adopt a “court of law” or a “balance sheet” approach to
determining whether a State tribunal is a court. It would be preferable to tie the definition
of “court” to the requirements of Ch III of the Constitution. Those requirements indicate
that: (a) a State tribunal is not a “court” unless it exercises judicial power in a manner
consistent with the nature of a court and of judicial power; (b) a State tribunal is not a
“court” unless its members have sufficient independence from the State legislature and
executive government; and (c) a State tribunal that is not expressly established as a court
will rarely, if ever, be a “court” for constitutional purposes. ..........cccceeeereververeerceereeneenn. 106

© LaweooK co. 66 (2006) 13 AJ Admin L 65



Guidelines for Contributors

Contributions to the journal are welcome and should be sent to the Production Editor, Australian Journal of Administrative
Law Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009 (courier) or by email to
ajadminl@thomson.com.au, for forwarding to the Editor.

Manuscript

St

For

Submission of a manuscript will be held to imply that it is original, unpublished work and has not been submitted for
publication elsewhere.

Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.

An abstract of 100-150 words is to be submitted with article manuscripts.

Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

yle
Levels of headings should be clearly indicated (no more than four levels).
Cases

Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote.

Give at least two and preferably all available citations, the first listed being the authorised reference.

Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; Other company
series (ie, CCH, Butterworths), media neutral citation.

“At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALIJR 408; 107 ALR 1

Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG & GG v Minister for
Community Services [2002] NSWCA 247 at [19]

For international cases best references only should be included.

Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
Books:

should be cited as follows: Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed,
Lawbook Co., 2002) p 55.
In footnotes do not use ibid or op cit the following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.
Journals
Journal articles should be cited as follows (wherever possible use official abbreviations not the full name for journal titles):
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
In footnotes do not use ibid or op cit the following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

Internet citations

Cite internet publication as for any other document, with URL underlined in angle brackets, and date the document was
viewed, eg: Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook
Co., subscription service) at [16.340], <http://subscriber.lawbookco.com.au> viewed 25 June 2002

further information visit the Lawbook Co. website at www.lawbookco.com.au or contact the Production Editor.

(2006) 13 AJ Admin L 65 67 © Lawsook co.



SUBSCRIPTION INFORMATION

The Australian Journal of Administrative Law comprises four parts a year.

Customer Service and sales inquiries:
Tel: 1800 650 522
Fax: 61 2 8587 7200
Web: www.lawbookco.com.au
Email: service@thomson.com.au

Editorial inquiries:
Tel: (02) 8587 7000

HEAD OFFICE
100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

THOIVISON

——-

LAVWBOOK CO.

© Thomson Legal & Regulatory Limited ABN 64 058 914 668 trading as Lawbook Co.

ISSN 1039-3293

Typeset by Lawbook Co., Pyrmont, NSW
Printed by Ligare Pty Ltd, Riverwood, NSW

© LaweooK co. 68 (2006) 13 AJ Admin L 65



