
Index 
Administrative Appeals Tribunal (AAT) 

powers of review of ASIC decisions,  
179-183 

Corporations Law, 182 
banning orders and written 
undertakings, 182 
remedies, 182 

jurisdiction, 180,182 
parliamentary intention, 183 
power to accept written undertaking, 
180-182 
powers and discretions, 181-182 

purpose, 182 
remedy, 182-183 

Administrative Decisions (Judicial Review) 
Act – see also Judicial review actions 

enactment, definition of, 135 
judicial review, availability under Act, 
135 
statement of grounds of review, 95 
“under an enactment”, construction of, 
135-150 

constitutional power, issues of,  
143, 145-149 

Constitution and meaning of, 
149 
power to confer jurisdiction, 
146-147 
power to impose administrative 
law obligations, 147-148 

Glasson v Parkes Rural Distributions, 
135-150 

Commonwealth-State subsidy 
scheme, 136 

NEAT Domestic Trading v AWB,  
135-150 

Commonwealth Act giving legal 
effect to decision, 138-139 
private company, decision of, 
136-137 

Wheat Marketing Act,  
136-137, 143 

“sensible accommodation” test, 
143, 145 

non-Commonwealth bodies, 
application to decisions by, 135-150 
Parliament’s intention,  
source of power to make decisions 

character of decision, 141-143 
difference between Minister and 
company, 140 
public or private nature of 
decision-maker, 140, 143 

Administrative law 
Commonwealth Ombudsman – see 
Ombudsman, Commonwealth 
review processes, developments in 
Australian and Britain, 35 

jurisdiction, 34, 43 

Alien 
definition under Constitution – see 
Constitution 

Anti-Discrimination Tribunal of Tasmania – 
see Tribunals 

Australian Citizenship 
definition under Constitution – see 
Constitution 

Australian Securities and Investments 
Commission (ASIC) 

ASIC v Donald, 179-183 
banning orders, 183 

acceptance of written orders in 
lieu of, 182 

Federal Court approach, 180 
issues on appeal, 180 
review of decision by AAT, 180 

Commonwealth Ombudsman – see 
Ombudsman, Commonwealth 

Constitution 
Australian citizenship, definition under 
Act, 151-152 

Patterson case, 152 
delegated legislation, constitutionality – 
see Delegated legislation 
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naturalisation and aliens 
Shaw v Minister for Immigration, 
151-155 

alien, definition of, 151-155 
British subjects, 151-155 
subject of Queen, 154 

separation of powers – see Separation of 
powers 

Costs 
award of in administrative proceedings 

alternatives 
financial assistance, 133 
general principle, Franks 
Committee, 133 
reimbursement from public 
funds, 132-133 

appeals, consequences of, 129-130 
courts’ power to award costs,  
122-123 
Crown, impediments to or against, 
123 
difference between court and 
administrative proceedings, 124-125 
judicial review, applications for,  
129-130 
power to award costs, 121-134 

discretion, 131-132 
frivolous or vexation claims, 134 
limitations, 130 

rights of appeal, influence on,  
129-130 
statutory provisions, 122 
tribunals 

administrative appeals, 127-129 
arbitral, 127 
disciplinary, 126-127 
proceedings before, 123-124 

Delegated legislation 
British constitutional arrangements, 48 
Commonwealth Parliament, power to 
make laws 

delegation to executive, 45 
constitutionality, 45-55 
executive branch of government, 45 

Henry VIII clause, 52 
High Court’s approach, 46-51 

Privy Council cases, 46 
separation of judicial power, 51 

migration decisions 
law with respect to aliens, 45, 52 

separation of powers doctrine, 
consideration of, 48-50 

delegation of legislative power, 51 
United States courts, approach 
by, 47, 51 

infringement, 50-51 
parliamentary delegation, limits, 50 
protection against arbitrary rule, 52 
threats to values and interests, 50-55 

South African system, 49 

Dispute resolution 
Ombudsman – see Ombudsman, 
Commonwealth 
overseas students in Australia, grievance 
handling 

response from University of 
Melbourne, 44 

Evidence 
Tribunal proceedings – see also Tribunals 

disclosure of documents 
practice, 21-23 
principles, 20-21 

quasi-judicial tribunals, disclosure of 
evidence, 5-33 

Guardianship and Administration Board of 
Tasmania – see Tribunals 

Judicial review actions 
study of outcomes, 82-100 

agency responses, 90 
changes in law or practice 
flowing from decision, 91-95 

applicant responses, 89-90 
commentary and observations, 87-95 
judicial review cases 

clarity of legal issues, 95 
objective, 98-100 
profile of cases, 84-85 
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research methodology, 83-85 
statistical analysis, 85-87 
study results, conclusions, 98-100 

Migration 
alien, definition under Constitution – see 
Constitution 
control of aliens and delegated 
legislation, 45-50, 52 
Migration Act 1958 

applicants, disclosure of adverse 
information to, 61-81 
s 424A and Refugee Review 
Tribunal 

applicant must be given certain 
information, 61-81 
breach of obligation, 
consequences, 76-81 
discretion to refuse relief for 
breach of obligation, 79 
exemptions from obligation,  
68-76 
information, definition of, 63 
manner of compliance with 
obligation, 67-68 
non-disclosable information,  
75-76 
scope of obligation, 62-64 
“that the Tribunal considers 
would be…”, 64-65 
“the reason or a part of the 
reason for affirming the 
decision”, 65 

Natural justice – see also Procedural fairness 
VCAT context – see Victorian Civil and 
Administrative Tribunal 

Ombudsman, Commonwealth 
administrative remedies and review 
mechanisms, 112-114 
establishing parameters, 102-105 
government services, impact of 
privatisation and corporatisation, 101-114 
introduction and development, 101-114 
nature and function, 106-109 

accessibility, 107 
complaints and resources, 106-107 

extension of functions, 108 
new framework of government, 109-112 

industry, whether appropriate to use 
name, 110-111 
private and public sector dealings, 
110 
private sector Ombudsman, 
introduction, 109 

Plaintiff S157/2002 v Commonwealth of 
Australia, 45, 52 

power to make laws – see Delegation of 
powers 

Privatisation and corporatisation – see also 
Ombudsman 

Procedural fairness – see also Evidence 
administrative decisions, persons affected 
by 

disclosure of adverse information, 
61-81 

duty to disclose documents, 18-20, 33 

Refugee Review Tribunal (RRT) 
code of practice in conducting review, 81 
disclosure of adverse information to 
applicants, 61-81 

Separation of powers 
delegated legislation – see Delegated 
legislation 
Social Security Appeals Tribunal (SSAT) 
background and history, 34-35 
benchmark performance, 40-42 
establishment and structure, 35-37 
future, 42-43 
member profiles, analysis, 37-40 

member appointments, 39-40 
overhaul of membership, 37 

social security jurisdiction and appeal 
process, 35 

Tasmanian tribunals – see Tribunals 

Tribunals 
disclosure of evidence, 5-33 
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new evidence – see previously 
undisclosed evidence 
pre-hearing evidence, disclosure 
requirements, 5-33 
previously undisclosed evidence, 
objections, 12-16 

no objection made, 16-18 
tribunals’ duty, 18-20 

nature of duty, 19-20 
practice, 21-23 

disclosing adverse 
information, 23 

practice directions, basis in law, 10-11 
procedural fairness, requirements, 5-33 
Refugee Review Tribunal – see Refugee 
Review Tribunal 
Social Security Appeals Tribunal (SSAT) 
– see Social Security Appeals Tribunal 
Tasmanian quasi-judicial tribunals 

Anti-Discrimination Tribunal of 
Tasmania 

disclosure of evidence, 
procedure, 23-25, 33 

case management, pre-hearing 
disclosure and procedural fairness,  
7-8 
disclosure of evidence, practice 
directions, 8-10 
Guardianship and Administration 
Board 

disclosure of evidence, 
procedure, 25-31 

research project, 5-6 
pre-hearing disclosure, research 
findings, 11-12, 31-33 

VCAT – see Victorian Civil and 
Administrative Tribunal 

Universities 
grievance handling for overseas students 
– see Dispute resolution 

Victorian Civil and Administrative Tribunal 
(VCAT) 

appeals, 171, 177-178 
applications, 161 
bias rule, 168 

allegations and establishment of, 168 

cases, 168 
contempt, 178 

Bridging Contempt Proceedings 
under s 137: guideline, 178 

dispute resolution, 161 
evidence, not bound by rules of, 162, 174 

need for, 166 
exclusive jurisdiction, 175 
hearing rule, 161, 163 

breach after final hearing, 167 
grounds for appeal, 171 

breach during final hearing, 166 
entitlement to fair hearing, 163 
no hearing, 163 
unfair hearing, 164 
requirements, 164 

injunctions and declarations, 176 
declarations ‘in a proceeding’, 176 
granting of interlocutory relief, 176 

jurisdiction issues, 174-175 
claims for property damage 

pollution of land, 175 
pollution of water, 175 

damages, 175 
Fair Trading Act, 176 

ministerial call-ins, 177 
natural justice, 161-172, 173-174 

breach of rules, 173 
compliance with rules of, 162 
denial of, actual or threatened, 169 

remedial action, 169 
discretion to regulate procedure, 162 
failure to afford, 165, 174 

error of law, 174 
principles, 165 
refusal to grant adjournment,  
167, 173 

orders, review of, 177 
Planning and Environment List, 177 

determination of legal issues, 177 
practice and procedure, 173-178 
referral to other bodies, 175 

alternative courts, 174 
striking out of proceedings, 176 
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Supreme Court, 170 
right of appeal, 171, 177 

User Service Charter, 174 
Victorian Civil and Administrative 
Tribunal Act 1998, 161 

fairness, 161 
new developments, 173 
Pizer’s Annotated VCAT Act, 
review, 173-178 
Scope of s 137 and contempt, 178 
scope of s 148 and appeals, 170-172 
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