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AIPJ Essay Competition, 3

Archival records
colonial trade mark registrations, 222-251

Art — see also Musical works
artistic works exploited as industrial designs, 68—95
copyright/design overlap for works of artistic craftsmanship, 73-77
quotations as components of artistic/creative works, 151-152
trade marks as works of art, 242-247

Avrtificiality, legal concept of
and patentability problems, 49-64

Berne Convention
exceptions to copyright infringement for quotation, 145-146

Biotechnological innovation
patentability of, 49-64

Brand names — see also Trade marks
colonial trade mark registrations, 222-251
registered as generic top-level domains, 39

Buildings or models of buildings
copyright/design overlap provision, 77

Business history
colonial trade mark registrations, 222-251

CCOM rule
status of, 52-54

Chia Khim Lee Food Industries Pte Ltd v Red Bull GmbH
s 44 of the Trade Marks Act and, 206-221

Cigarettes — see Tobacco products

Collections of data
problems regarding reuse of, 4-18

Colonial trade mark registrations
archival records, 222-251
classes of goods for registration, 250-251
copyright and, 245-247
globalisation of marking, 241-242
trade mark intensity, 232-241
trade mark regime, 223-224
trade mark registers, 224-227, 249
trade marks as works of art, 242-247

Computer game industry — see Video game industry

Copyright — see also Public domain
colonial trade mark registrations and, 245-247
defining Australia’s public domain, 111-138
intellectual property crime, 187-201
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Copyright — continued
international approaches to exceptions, 145-154
mass digitisation and reuse of collections, 4-18
overlap with Designs Act provisions, 68-95
perpetual copyright for unpublished subject matter, 4-18
quotation exception, 142-159
reform for orphan works, 4-18

Counterfeit goods — see Intellectual property crime
Creative appropriations

exceptions to copyright infringement for quotation, 142-159
Crime — see Intellectual property crime

Damages
for breach of moral right of integrity, 185-186

Designs Act 2003 (Cth), s 18
authorised design application, 84-86
copyright/design overlap provision, 68-95
corresponding designs, 77-84
industrialisation and sale and hiring activities, 86—-94
legislative history, 70-72
requirements of, 72-94

Designs Examiners’ Manual of Practice and Procedure
recommendations for changes to, 68-95

Digitisation
problems regarding, 4-18

Doha Declaration on the TRIPS Agreement and Public Health
plain packaging of cigarettes and, 107-109

Domain name system
abusive domain name registrations, 35-48
expansion of generic top-level domains, 35-48

EMI Songs Australia Pty Ltd v Larrikin Music Publishing Pty Ltd (2011)
quotation of a musical phrase, 142-159

Engravings — see Art

Essay Competition
2011 inaugural AIPJ Essay Competition winners, 3

Fair dealing
quotation exception and, 143-144, 156-158

Famicom system — see Nintendo video game production

Framework Convention on Tobacco Control (FCTC)
plain packaging of cigarettes and, 102-103

Game industry — see Video game industry
Gene structures, isolated

difficulty of patentability demonstrated by, 49-64
Generic top-level domains

expansion of, 35-48

registration process flow chart, 48
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Germany

exceptions to copyright infringement for quotation, 142-159
“Homage”

exceptions to copyright infringement for quotation, 158

“Honour”
prejudice to, 182-185

ICANN
generic top-level domains and, 35-48

Images
pattern of colonial trade marking image based marks, 234-240
trade marks as works of art, 242-248

Industrial designs
artistic works exploited as, 68-95

Innovation
Nintendo video game production, 252-266
threshold for artistic works as industrial designs, 68-95

Integrity — see Moral right of integrity
Intellectual property crime
defining, 187-201
involvement of organised crime in, 196-200
Intellectual Property Laws Amendment (Raising the Bar) Bill 2011 (Cth)
Patent Amendment (Human Genes and Biological Materials) Bill 2010 (Cth) compared with, 49
Intellectual property rules
interface with other rules, 96-110, 160-173

Internet Corporation for Assigned Names and Numbers
generic top-level domains and, 35-48

Kookaburra litigation
copyright infringement for quotation, 142-159

Law enforcement
global organised intellectual property crime, 196-200

Licensing agreements
compulsory licences for orphan works, 4-18
Nintendo video game production, 252-266

Marketing
Vs patent protection in the video game industry, 253-255

Mass produced goods

protection under designs law, 68-95
Molecular biology — see Biotechnological innovation
Moral rights

breach of moral right of integrity, 174-186

exceptions to copyright infringement for quotation, 154
Musical works — see also Art

exceptions to copyright infringement for quotation, 142-159
quotations of in Germany, 153-154
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National Archives of Australia
colonial trade mark registrations, 222-251

Nintendo video game production

innovation through collaboration and coercion in the video game industry, 252—-266
Organised crime

involvement in intellectual property crime, 196-200

Orphan works
missing owner problem, 4-18
policy options, 4-18

Paris Convention — see TRIPS Agreement

Passing off
compared with trade mark anti-dilution, 26-27

Patent Amendment (Human Genes and Biological Materials) Bill 2010 (Cth)
Senate inquiry into, 49-64
Patents
ambiguities in legislative requirements, 49-64
for human genes and biological materials, 49-64
Nintendo video game production, 252—-266

Performances of works
fair dealing in relation to, 157

Pirated goods — see Intellectual property crime

Plain packaging of cigarettes
functions of trade marks, 169-170
meaning of “encumbered by special requirements”, 166-167, 170
“right to use” trademarks, 96-110, 160-173

Polo/Lauren case
corresponding designs, 81-84

Prejudice
to “honour”, 182-185
moral right of integrity, 174-186
reputation and evidence of, 176-179

Public domain, attempts to define — see also Copyright
advantages of proposed definition, 122-123
broader and more modern notion, 111-138
categories of public rights, 123-137
Deazley’s categories of the (UK) public domain, 117
expansive categories, from the US, 115-117
“public rights” and the public domain in copyright, 122
relationships between public and private domains, 119-122
terminological issues: “public domain”, “public rights”, “user rights”, 113-114
theories about Australia’s copyright public domain, 112-113
towards a new definition, 119-123
a “traditional” alternative: Dusollier’s categories, 118-119
United States, 115-117

Public health
plain packaging and the TRIPS Agreement, 96-110, 160-173
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Public rights, categories of
Australia’s public domain categories compared with others, 137-138
constitutional exclusions, 127-128
copyright has expired, 128
de facto public domain of benign uses, 135-137
insubstantial parts, 130
mere facts, ideas etc, 130-131
neutral collective licensing, 132-134
neutral voluntary licensing, 134-135
“public domain dedications”, 128-129
public interest exceptions, 130
public policy refusals, 129
statutory exceptions, 132
uses outside exclusive rights, 131-132
works expressly excluded, 126-127
works failing minimum requirements, 124-125
works impliedly excluded, 125-126

Quotation
defined, 150-151, 158
exceptions to copyright infringement for, 142-159

Red Bull — see Chia Khim Lee Food Industries Pte Ltd v Red Bull GmbH

“Registered” trademarks
implications of non-use of, 206-221

Reputation — see Prejudice

Sculptures — see Art

Senate inquiry
Patent Amendment (Human Genes and Biological Materials) Bill 2010 (Cth), 49-64

Substantiality
treatment of quotations, 143-144

Tobacco products
plain packaging and the TRIPS Agreement, 96-110, 160-173

Trade law
plain packaging and the TRIPS Agreement, 96-110, 160-173

Trade mark intensity
colonial trade mark registrations, 232-241
United Kingdom, 240-241

Trade marks
in cigarette packaging — see Plain packaging of cigarettes
colonial trade mark registrations, 222-251
dilution of in Australia over time, 19-34
effect of cessation of registration, 209-211
expansion of generic top-level domains and, 44-45
implications for expired registrations, cancelled registrations, and lapsed or rejected
applications, 214-216

implications of non-use (ceased registrations, failed applications and citation objections), 206—
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Trade marks — continued
intellectual property crime, 187-201
misrepresentation compared with anti-dilution, 26-27
priority dates and rights of trade mark applicants, 206-221
property-based approach, 27
reform options, 216-221
requirement of Southern Cross and subsequent cases, 211-214
well known, register for, 32-33

TRIPS Agreement
Art 20, applied to plain packaging of cigarettes, 103-106, 160-173
Art 20, nature of “justification” under, 106-107, 167-169, 171-172
Doha Declaration on the TRIPS Agreement and Public Health, 107-109
meaning of “encumbered by special requirements”, 166-167, 170
plain packaging and, 96-110, 160-173

TVNZ
archival holdings of, 4-18

United Kingdom
trade mark intensity in, 240-241

United States
patentability of human genes and biological materials in, 49-64
public domain definition in, 115-117

Video game industry
leveraging complementary assets in, 252—266
marketing vs patent protection for strength in, 253-255

Website names — see Domain name system

WHO Framework Convention on Tobacco Control (FCTC)
plain packaging of cigarettes and, 102-103

Wii console — see Nintendo video game production

WTO (World Trade Organization) Dispute-Settlement Body
plain packaging and the TRIPS Agreement, 96-110, 160-173
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