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Access control technological protection measures
definition, 85

Advisory Council on Intellectual Property
patentable subject matter inquiry, 236

Astra v Alphapharm
patent, obviousness, 239-241, 242

Australia-United States Free Trade Agreement 2004

inoperability exception to copyright infringement, 97-98
exceptions for prohibitions in TPM regime for computer programs, 100-102

Authorisation

BitTorrent case study, 168-176
copyright infringement, and, 151
definition, 152-153

confusion over, 153
factors in determining unlawful authorisation, 155-156
internet service providers (ISP) — see Internet service providers (ISP)
law, 150-152

amendments, 155

flexibility of, 176

impact on technological innovation, 150

uncertainties in, 148-149, 153, 156, 157, 176-177
liability, 149

statutory safe harbours against, 151-152
power to prevent infringement, 158-162

case examples, 159-162

indirect, constitute reasonable steps, 162-166

temporal connection with third-party infringement, 166-167
reasonable steps to prevent infringement, 155, 156, 162-166
“sanction, approve or countenance” infringement, to, 157-158
uncertainties in law, 148-149, 153, 156, 157, 176-177
University of New South Wales v Moorhouse, 153-156, 157

“invitations to infringe”, 154-155

power to prevent infringement, 158

reasonable steps to limit infringement, 155, 156

Biological processes

European patent exclusions, 229-233
for human being generation patent exclusion, 227-228
taxonomic nomenclature, 233-234

BitTorrent Inc

case study, 168-176
operation, 168-169
power to prevent infringement, extent of, 170-172
reasonable steps to prevent infringement, 174
relationship with third-party infringers, 172-174
safe harbours against authorisation liability, 175

Book reviews

International Law and Indigenous Knowledge: Intellectual Property, Plant Biodiversity, and Traditional
Medicine, 115-117
The True History of Copyright: The Australian Experience 1905-2005, 118-120
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Brands

attributes and valuable assets, as, 131-133
consumer, relationship with, 130-131
country brands — see Country brands
definition, 128, 128-129

legal, 129-130

uncertainty of, 146
image, 130-131
manufacturer, as identification of, 129
online, 131

Copyright Act 1912 (Cth)
authorisation, doctrine of, 150

Copyright Act 1968 (Cth)

ACCC role in Copyright Tribunal hearings under s 157A, 23
access control technological protection measures (ACTPM), definition, 85
performers' moral rights — see Performers' moral rights
statutory licence for record manufacture under s 55(1), 17
record, definition, 18

Copyright infringement

authorisation — see Authorisation
contributory under s 117 Patents Act 1990 (Cth), 53-64
dual or single use of product, 56-57
innocent infringement as a defence, 64
objective test, 56
staple commercial products, whether applicable to, 57
internet service providers' (ISP) liability for customers' infringing copyright, 6-12
authorisation of customers' acts, 8-9
connection or control over infringement opportunity, 10-11
iiNet, litigation against, 148-149
knowledge of infringing conduct, actual or suspected, 10
peer-to-peer file sharers' privacy, 7-8
reasonable steps taken by ISPs to reduce infringement, 11-12
libraries, source of, 154
non-infringing accessories and copyright/design overlap defence, 39-52
use of product, 53-57
exploitation and authorisation to exploitation, 55
process patent use in Rescare v Anaesthetic Supplies Pty Ltd, 55-56
secret use test for eligibility to patent invention, 54
supply as infringement, 56

Copyright works
counterfeit articles
importation, 51
reproduction in Australia, 50-51
genuine articles, importation, 51

Counterfeit articles
importation, 51
reproduction in Australia, 50-51
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Country brands

accuracy issues, 141-142

commercial value, 146

Country Brands Index, 127, 134

definition, 128

distinctiveness, lack of, 144

ethnocentric consumer behaviour, 134, 146
exclusions, 143-144

geographical names, registration of, 140-141
image, 133

misuse of, 143

protection of, 144-145

tourism and hospitality, commercial use in, 133
trade marks, as, 134-135

Derogatory treatment

performers' moral rights, 208, 209
alteration, 208, 209
causes, 218
distortion, 208
judging, 217-218
mutilation, 208
results, 218

Digital rights management (DRM)

access control DRM, 91-95
definition, 80

File-sharing
authorisation law, uncertainties of, 148-149, 177
BitTorrent case study, 168-176
copyright infringements through, 148
peer-to-peer file sharers' privacy, 7-8
power to prevent infringement, 161-162
temporal connection with third-party infringement, 166-167
Universal Music Australia Pty Ltd v Sharman License Holdings Ltd, 161-162, 164-165, 167
reasonable steps to prevent infringement, 164-166

Graham v John Deere Co
patent, obviousness, 242, 243, 249

Human beings

biological processes for their generation patent exclusion, 227-228
essentially human characteristics test, 228, 233

patent exclusions, 226-236

taxonomic nomenclature, 233-234

Internet service providers (ISP)

authorisation, liability for, 149, 156, 177
BitTorrent case study, 168-176
iiNet, litigation against, 148-149

copyright infringement, liability for customers', 6-12
authorisation of customers' acts, 8-9
connection or control over infringement opportunity, 10-11
knowledge of infringing conduct, actual or suspected, 10
peer-to-peer file sharers' privacy, 7-8
reasonable steps taken by ISPs to reduce infringement, 11-12
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KSR International Co v Teleflex Inc
patent, obviousness, 242-244, 247

Kubin, Re
patent, obviousness, 244-247

Lockwood v Doric [No 2]
patent, obviousness, 241-242

Luminis Pty Ltd and Fertilitescentrum AB, Re, 226-227
biological process patent, 226

Moral rights
performers' — see Performers' moral rights

Parallel importation, 71-79

Patent attorney privilege

definition, 178-179

exceptions
foreign patent practitioners, 178, 181
Switzerland, in, 185
United Kingdom, in, 182
United States, in, 183-185

extent of, 178, 180

overseas jurisdictions
Europe, 185
United Kingdom, 181-182
United States, 182-185

patent attorney, definition, 179

remedies for inconsistencies, 190-193
amendments to Australian legislation, 190-192
bilateral agreements, 192-193
plurilateral agreements, 193

transnational recognition, concerns regarding, 186-190
disparities, 189
loss of privilege, 188-189
non-recognition of foreign privilege, 186-188

Patents

Advisory Council on Intellectual Property inquiry, 236
biological organisms, 223
biological processes
European patent exclusions, 229-233
for human being generation patent exclusion, 227-228
plants, 229-231
human beings exclusion, 226-236
inventive step, 237-238
non-obvious test, 242
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Patents — continued

obvious to try principle, 237-238, 249
Astra v Alphapharm, 239-241, 242
Graham v John Deere Co, 242, 243, 249
IP Australia Consultation Paper, 250-252
KSR International Co v Teleflex Inc, 242-244, 247, 249
Kubin, Re, 244-247
Lockwood v Doric [No 2], 241-242
TSM test, 242, 243
UK approach, 251
US approach, 242

TSM test, 242, 243, 244

Woo-Suk Hwang’s Application, 223, 227, 232

Patents Act 1990 (Cth)

contrary to law exclusion, 225-226
contributory infringement under s 117, 53-64
exclusions, 224-229
human beings exclusion, 226-229
inventive step, 238
patent attorney privilege, interpretation, 178
loss of privilege under s 200(2), 188
scheme, 223-224
secret use test for patenting inventions under s18(d), 53-54

Performers' moral rights

alteration, 208, 209
performers, by, 213
audience, 202, 212
consent, 221
contextual infringement, 210
dance, 203
derogatory treatment, 208, 209
alteration, 208, 209
causes, 218
distortion, 208
judging, 217-218
mutilation, 208
results, 218
distortion, 208
duration of, 215-216
exclusions, 204
exercise of, 216
post mortem, 216-217
folklore, 203-204
inaudible performer, 204, 207
jurisprudential status, 205
live performance
alteration, 208, 209, 210
definition, 206-207
interruption, 210
look-alike performances, 207
material, 209
multiple simultaneous performances, 204
mutilation, 208
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Performers' moral rights — continued

non-work, 203
organisers and technicians, 212
parody, 207, 208, 221
performance
definition, 201-203, 212, 213
performers altering, 213
sounds, 210-211
performer, definition, 201-202, 211
performer's reputation, 208
prejudice to, 218-221
performership, definition, 202
reasonable acts, 221
recorded performance
definition, 206
derogatory treatment of, 214-215
infringement of live performance right in, 213-214
related rights, 205
work, definition, 203

Polo/Lauren Company LP v Ziliani Holdings Pty Ltd
copyright/design overlap, 43-51
facts, 39-40
label, 41-43
non-infringing accessory defence under s 44C Copyright Act, 40-41

Statutory licensing of record manufacture

APRA and AMCOS
self-regulation, 23
collecting societies for licence transaction cost negotiations, 15-16
abuse of market power prohibition under s 46 Trade Practices Act, 22
Trade Practices Act, s 45 prohibition on lessening competition &and authorisation of blanket
licences, 22-23
collective administration as alternative, 20-23
Australian Competition and Consumer Commission (ACCC), 21-2
Copyright Tribunal, 20-21, 23
self-regulation regarding dispute handling under Code of Conduct for Copyright Collecting
Societies, 23
criticisms, 18-20
composer's right to refuse licence and pursue infringement proceedings denied, 19
discriminatory effect, 18-19
reducing composer's bargaining power for first recording, 19-20
legislative history, 14-15, 16-17
operation, 17-18

Taxonomic nomenclature, 233-234

Technological protection measures (TPM)

definition, 80, 86
digital rights management (DRM), 85-89
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Trade marks

accuracy of, 141-143
categories of, 136
certification marks, 136-137, 145
collective marks, 136, 144
defensive marks, 136
country brands as, 134-135
distinctiveness, test for, 138-139
exclusions, 143-144
geographical
deceptive or misleading use of terms, 141-143
indications (Gls), 137
names, registration of, 140
significance, 128, 139-141
legal status, 135
registration, 135-138
Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement, 135, 138

Trade Marks Act 1995 (Cth)

accuracy issues under s 43, 141
s 123 defence to trade mark infringement, 74
sign, definition, 129
trade mark
definition, 129
exclusions under s 39, 144
registration, 135-138

Trade Practices Act 1974 (Cth)

contracting in a manner to lessen competition, prohibition under s 45, 22-23
goods

country of origin statutory test under Div 1AA, 142
intellectual property rights defence for restrictive trade practices, 109-111
market power abuse, prohibition under s 46, 22

Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement, 135, 138

Traditional knowledge (TK)

biogenetic resources, 27
Convention on Biological Diversity (CBD), 27-28, 30, 31
customary law
implementation and coexistence of, relationship with national laws, 33-34
definition, 27
features, 28
folklore, 203
holders, 29-30
communities, elements of, 30-32
custodianship or ownership, 32-33
legal status under national and regional regimes, international examples of, 36-37
status under IPRs, 34-36
intellectual property rights, 25-26
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore (IGC)
recognition and protection of traditional knowledge, 25
subject matter requiring protection, 27-28
substantive protection under WIPO Draft Provisions, 29
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University of New South Wales v Moorhouse

authorisation liability, 153

“invitations to infringe”, 154-155

power to prevent infringement, 158

reasonable steps to limit infringement, 155, 156
“sanction, approve or countenance” infringement, to, 157-158
significance of decision, 153-156

World Intellectual Property Organization (WIPO)

domain names, exclusions from registration, 143
Draft Provisions for Protection of Traditional Cultural Expressions/Expressions of Folklore, 203-204
Draft Provisions for substantive protection of TK, 24, 29
customary law, recognition of, 33-34
indigenous and traditional communities as beneficiaries, 30
WIPO Performances and Phonograms Treaty (WPPT), 201
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