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unique in identifying and expressing his judicial philosophy, namely: (i) Let justice be
done; (ii) Freedom under the law; and (iii) Put your trust in God. The author briefly
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Restitution in Australia is different. This is usually explained by the limited, conceptual
role unjust enrichment performs in Australian law. This article explores a further
explanation: the judiciary’s functions and responsibilities in Australia’s constitutional
framework. Using the High Court’s decision in New South Wales v Kable (2013) 252
CLR 118 as the prism for its analysis, this article examines how this framework can
influence the development and application of two restitutionary principles in Australian
law. The first is the principle allowing ultimately successful litigants to recover amounts
they have paid under earlier judgments which are subsequently set aside, together with
interest. This principle must be tailored to suit the constitutional explanation that a
superior court’s orders remain enforceable until overturned on appeal. The second is the
principle permitting taxpayers to recover any overpaid tax, together with interest, which is
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