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ARTICLES 

Monopoly versus freedom of ideas: The expansion of intellectual property – Justice 
Ronald Sackville 
Intellectual property regimes, both current and past, reflect an accommodation between 
the goals of rewarding creativity and protecting the freedom to build on ideas of earlier 
innovators. Critics of modern regimes point to the dangers in the apparently inexorable 
expansion of intellectual property rights, supported by a multiplicity of multi-lateral and 
bilateral international agreements. Sometimes the pressures for expansion produce 
domestic measures that are difficult to justify. Yet in other areas, such as expressions of 
indigenous culture, the law has been slow to respond to demands for greater protection. 

One effect of the relentless expansion of intellectual property is to expose the potential 
conflict between its objectives and other public policy goals such as those embodied in 
competition principles. The more rapid the expansion of intellectual property, the more 
likely the conflict will be realised....................................................................................  65 

The interface between intellectual property and antitrust: Some current issues in 
Australia – Justice Kevin Lindgren 
The relationship between intellectual property and antitrust or pro-competition legislation 
is a tense one. In Australia, the issue raises for consideration ss 46 and 51(3) of the Trade 
Practices Act 1974 (Cth). 

In the first part of this article seven cases are considered, four Australian, two United 
States and one European, and the question is asked: how would the overseas cases have 
been approached under Australian law? 

The second part of the article addresses, from the trade practices viewpoint, the 
position of the Australian copyright collecting societies, and, in particular, the system of 
declared collecting societies and “statutory licences” under the Copyright Act 1968 (Cth). 

The third and final section of the article deals with a series of recent reform  
proposals. ........................................................................................................................  76 

The concept of “sign” in Australian trade mark law – Patricia Loughlan 
The article analyses the concept of “sign” as a communicative act between a trader and a 
consumer and finds that the particular form that a trade mark takes is irrelevant to its 
status as an act of communication. The article reviews matters of legal doctrine, policy 
and principle in respect of those signs which are newly established in trade mark law: 
colours, shapes, aspects of packing, scent and sound, noting recent developments in the 
United States and the European Union. Two doctrinal solutions to the special issues 
raised by these new sign forms (namely, the potentially anticompetitive economic effects 
of removing them from the public domain) are noted. ...................................................  95 
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Of personalities and personae: A French victory for film producers and authors – 
Elizabeth Adeney 
The international medium of film poses many challenges for authors and copyright 
owners. So do the practices of the advertising industry. Each jurisdiction approaches these 
challenges differently. In a recent French decision three issues that are of interest in 
Australia were discussed – the copyright status of a literary or dramatic character, the use 
of such a persona in character merchandising, and the moral right of film directors to 
control the exploitation of the persona. This article examines the 2004 decision of the 
Paris Court of Appeal in the matter of the film The Fifth Element. It compares the 
protection offered to author and copyright owner under French law with the protection 
offered by Australian legislation and common law. .....................................................  110 
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Guidelines for Contributors 
Submission and licence agreement instructions 
All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor, 
Australian Intellectual Property Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, 
NSW 2009 (courier) or by email to aipj@thomson.com.au, for forwarding to the Editor. Licence agreements can be 
downloaded via the internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your 
contribution via email, please confirm that you have printed, signed and mailed the licence agreement to the attention of the 

mailing address noted above. Production Editor at the  
Letters to the Editor 
By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading 
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate 
the letter.  
Manuscript 
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere. 
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number 

must be included with the manuscript. 
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format. 
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An 

abstract of 100-150 words is to be submitted with article manuscripts. 
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other 

references. Excessive changes to the text cannot be accommodated. 
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published. 

Other contributors receive a copy of the part to which they have contributed. 
• Articles published are critically appraised or reviewed by an academic or professional peer of the author for the purpose of 

maintaining the standards of the journal.  
Style 
1. Levels of headings should be clearly indicated (no more than four levels). 
2. Cases:  
• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a 

footnote. Give at least two and preferably all available citations, the first listed being the authorised reference. 
• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series 

(ie CCH, Butterworths); media neutral citation. 
• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66 

ALJR 408; 107 ALR 1. 
• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community 

Services [2002] NSWCA 247 at [19]. 
• For international cases best references only should be included. 
3. Legislation should be cited as follows: 

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes. 
4. Books should be cited as follows: 

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55. 
• In footnotes do not use ibid or op cit. The following style is preferred: 

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985). 
5. Austin, n 4, p 56. 

5. Journals should be cited as follows: 
 Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220. 
 Wherever possible use official abbreviations not the full name for journal  titles. 
• In footnotes do not use ibid or op cit. The following style is preferred: 

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and 
its Limitations” (1992) 16 Crim LJ 220. 

7. Sheehy et al, n 6 at 221. 
6. Internet references should be cited as follows: 

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co., 
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include 
the date the document was viewed.  

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor. 
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