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The regulation of insurance intermediaries in the Australian financial services
market – Julie-Anne Tarr

The insurance industry discharges a critical role in the Australian economy and is a
significant part of the Australian financial services market. The industry relies upon
intermediaries, the principal types being brokers and agents, to promote, arrange and
distribute their products and services in the market. The pivotal role that they play in this
context and sensitivities associated with the consumer oriented products, such as house
and contents insurance, has ensured close regulatory attention. Of particular importance
was the passage of the Insurance (Agents and Brokers) Act 1984 (Cth), a comprehensive
attempt to address the responsibilities of intermediaries as well as particular problem areas
associated with the handling of money. However, with the introduction of financial
services and market reform early in the new millennium this insurance intermediary
specific regulatory approach was abandoned in favour of a market-wide strategy; that is,
market reform was based upon across-the-board licensing, disclosure, conduct and fairness
standards, and all financial products and services are now regulated at a generic level
under Ch 7 of the Corporations Act 2001 (Cth). This article briefly explores the categories
of insurance intermediaries and the relevant distinctions between them but focuses mainly
upon the regulatory context in which they operate. This context transcends a strictly legal
framework as the regulatory body, the Australian Securities and Investments Commission
(ASIC), has sought to inform and guide the market through Policy Statements and
Regulatory Guides. The usefulness of these guides as an adjunct to the legislation in
explaining the scope and operation of regulatory framework is examined. In addition, the
article looks at the self-regulatory and dispute resolution practices in this area and their
impact. In conclusion an assessment of this across-the-board regulatory regime is
advanced. ................................................................................................................................. 332

The relevance of scientific uncertainty and commercial morality to schemes of
arrangement: Re CSR Ltd – David Nguyen

Re CSR Ltd (2010) 183 FCR 358 confirms that where court approval is sought for a
scheme of arrangement involving a capital reduction, the critical consideration is whether
there is a material increase in the risk that a company will not be able to pay its creditors.
The decision is significant for three reasons. First, it gives guidance as to the proper scope
of the first court hearing in the scheme approval process (where a company seeks orders to
convene a meeting of its members or creditors to vote on the scheme). Secondly, it
suggests that a court cannot rely on scientific uncertainty by itself to refuse to convene
such a meeting. Thirdly, although the decision confirms the relevance of “commercial
morality” to schemes jurisprudence, the author will argue that the concept of public policy
renders commercial morality redundant in this context. The decision’s broader
implications (namely, regarding the law’s approach to scientific uncertainty and

(2010) 38 ABLR 325 325

http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/329/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/332/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/332/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/351/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/351/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res


commercial morality) make it a decision of interest outside of the schemes context. ........ 351

CONTRACTS AND RESTITUTION – Michael Borsky

John Alexander’s Clubs Pty Ltd v White City Tennis Club Ltd: Equitable relief in
commercial dealings – David Morgan .................................................................................. 365

NEW ZEALAND NEWSLETTER – Rex Ahdar

Implied essentiality of a contractual term and cancellation for breach: A matter of
time – Ronen Lazarovitch ....................................................................................................... 368

BOOK REVIEW – Peter Lithgow
Environmental Law in Australia by Gerry Bates – Robert Sadler ........................................ 372
Ford’s Principles of Corporations Law by RP Austin, Ian M Ramsay and HAJ Ford –
Michael Gronow ...................................................................................................................... 372

VOLUME 38 – 2010

Table of authors .................................................................................................................... 377

Table of cases ......................................................................................................................... 379

Index ....................................................................................................................................... 393

(2010) 38 ABLR 325326

http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/365/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/368/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ABLR/volumes/38/parts/6&contentSourceHref=journals/ABLR/volumes/38/parts/6/articles/372/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/res


Submission requirements
All contributions to the journal are welcome and should be emailed to the Production Editor, Australian Business Law Review,
at LTA.ablr@thomsonreuters.com for forwarding to the Editor.

Licences
• It is a condition of publication in the journal that contributors complete a licence agreement. Licence agreements can be

downloaded at http://www.thomsonreuters.com.au/support/as_contributors.asp and emailed with the submission or mailed
separately to the Production Editor, Australian Business Law Review, Thomson Reuters (Professional) Australia Limited,
PO Box 3502, Rozelle, NSW 2039.

Letters to the Editor
• By submitting a letter to the Editor of this journal for publication, you agree that Thomson Reuters, trading as Lawbook

Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate the
letter.

Manuscript
• Manuscript must be original, unpublished work that has not been submitted or accepted for publication elsewhere,

including for online publication.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript on a separate page.
• Manuscript must be submitted electronically via email in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500–2,000 words for section commentary or book reviews.
• An abstract of 100-150 words must be included at the head of articles.
• Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to

contributors but excessive changes cannot be accommodated.
• Graphics (diagrams and graphs) to be grayscale; in .jpeg format; no more than 12 cm in width; within a box; of high

resolution (at least 300 dpi); font is to be Times New Roman, no more than 10pt. The heading for a graphic should be
placed outside the box.

Peer review
• This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each

article is, prior to acceptance, reviewed in its entirety by a suitably qualified expert who is independent of the author.

Style
1. Levels of headings must be clearly indicated (no more than four levels).
2. Unpointed style is to be used – there are no full stops after any abbreviation or contraction.
3. Cases:

• Where a case is cited in the text, the citation follows immediately after the case name, not as a footnote.
• Authorised reports must be cited where published, and one other reference can be used in addition.
• For “at” references use media-neutral paragraph numbers within square brackets whenever available.
• For international cases best references only should be used.

4. Legislation is cited as follows:
• Trade Practices Act 1974 (Cth), s 51AC (including in full within footnotes).

5. Books are cited as follows:
Ross D, Ross on Crime (3rd ed, Lawbook Co, Sydney, 2006) pp 100-101.
• In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.

1 Hayton D, “Unique Rules for the Unique Institution, The Trust” in Degeling S and Edelman J (eds), Equity in

Commercial Law (Lawbook Co, Sydney, 2005) p 284.
2 Hayton, n 1, p 286.

6. Journals are cited as follows:
Kirby M, “The Urgent Need for Forensic Excellence” (2008) 32 Crim LJ 205.
• In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.

3 Trindade R and Smith R, “Modernising Australian Merger Analysis” (2007) 35 ABLR 358.
4 Trindade and Smith, n 3 at 358-359.

• Wherever possible use official journal title abbreviations.
7. Internet references are cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://www.thomsonreuters.com.au/default.asp viewed 25 June 2007. Underline
the URL and include the date the document was viewed.

(2010) 38 ABLR 325 327



SUBSCRIPTION INFORMATION

The Australian Business Law Review comprises six parts a year.

The journal is available for subscription via paper and/or online. An online subscription can
include access to archived volumes of the journal dating back to 1973 and has the following
benefits: all content is fully searchable; PDF versions are provided for easier reading; users

can subscribe to an RSS feed to be instantly informed of updates.

Customer service and sales inquiries:
Tel: 1300 304 195 Fax: 1300 304 196
Web: www.thomsonreuters.com.au

Email: LTA.Service@thomsonreuters.com

Editorial inquiries:
Tel: (02) 8587 7000

Advertising inquiries:
Contact Andrew Parsons on (02) 8587 7462 or email a.parsons@thomsonreuters.com

HEAD OFFICE

100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

ISSN 0310–1053

Typeset by Thomson Reuters (Professional) Australia Limited, Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

Published in SydneyLawbook Co.

© 2010 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668

(2010) 38 ABLR 325328


	EDITORIAL
	ARTICLES
	The regulation of insurance intermediaries in the Australian financial services market – Julie-Anne Tarr
	The relevance of scientific uncertainty and commercial morality to schemes of arrangement: Re CSR Ltd – David Nguyen

	CONTRACTS AND RESTITUTION – Michael Borsky
	John Alexander’s Clubs Pty Ltd v White City Tennis Club Ltd: Equitable relief in commercial dealings – David Morgan

	NEW ZEALAND NEWSLETTER – Rex Ahdar
	Implied essentiality of a contractual term and cancellation for breach: A matter of time – Ronen Lazarovitch

	BOOK REVIEW – Peter Lithgow
	Environmental Law in Australia by Gerry Bates – Robert Sadler
	Ford’s Principles of Corporations Law by RP Austin, Ian M Ramsay and HAJ Ford – Michael Gronow




