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Recent judicial authority indicates a changing approach to the determination of outcomes
under civil penalty regimes. These regimes have been a key tool in the arsenal of
corporate regulators, and, perhaps unsurprisingly, those regulators have sought a
preservation of the status quo. Courts though, in weighing relative policy considerations,
appear to be moving away from any involvement by non-judicial players in the
determination of civil penalties, a move which causes civil penalties to be determined in a
manner more similar to criminal sentences. The most recent case affecting civil penalty
regimes, CFMEU, is currently the subject of appeals to the High Court for which special
leave has been granted. This has caused uncertainty for regulators and litigants and that
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